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THE STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA 

T3 ENTERPRISES, INC., an Idaho 
corporation; and THURSTON 
ENTERPRISES, INC., an Idaho 
corporation, 

Plaintiffs, 

VS. 

SAFEGUARD BUSINESS SYSTEMS, 
INC., a Delaware corporation; 
SAFEGUARD ACQUISITIONS, INC., a 

Delaware corporation; TRESSA 
MCLAUGHLIN, an individual; 
MICHAEL DUNLAP, an individual; 
IDAHO BUSINESS FORMS, INC, an 
Idaho corporation; JAMES DUNN, an 
individual; JDHRS, LLC, an Idaho limited 
liability company; KMMR, LLC, an Idaho 
limited liability company; FORM 
SYSTEMS INC. dba DOCUSOURCE 
PRINT MANAGEMENT, an Oregon 
corporation; DELUXE CORPORATION, 
a Minnesota Corporation; and DOES 1-10. 

Defendants. 

I. INTRODUCTION 

Case No. CV-OC-l416400 

MEMORANDUM DECISION AND 
ORDER 0N MOTIONS FOR 

SUMMARY JUDGMENT AND TO 
STRIKE 

This action arises from a distributorship relationship between Plaintiffs, Thumton 

Enterprises, Inc. (“Thurston”) and T3 Enterprises, Inc. (“T3"). and Defendant, Safeguard



Business Systems (“Safeguard"). The claims currently at issue in this action include the 

following': 

0 Count I: by Thurston: Breach of RDA (distributorship agreement) Safeguard; 

0 Count 2: by Thurston: Breach of Covenant of Good Faith and Fair Dealing against 
Safeguard; 

o Counts 3 & 4: By T3 and Thurston, respectively: Tortious Interference with Contractual 
Relations against Safeguard Acquisitions, Inc. (“SAI”) and Deluxe Corporation 
(“Deluxe”); 

0 Count 7: By T3: Intentional Inference with Prospective Economic Advantage against 
SM and Deluxe; 

0 Count 8: By Thurston: Intentional Inference with Prospective Economic Advantage 
against Safeguard, SA] and Deluxe: 

0 Count 11: By Thurston: Breach of Contract (March 6, 2014 Protected Customer Transfer 
Agreement) against Safeguard; 

0 Count 12: By Thurston: Fraud in the lnducement. 

Before the Court are four motions for summary judgment by the various parties. Thurston 

seeks summary judgment on Counts 1 and l 1’. Safeguard seeks summary judgment on Counts 2. 

8. I l and 12, and SAI and Deluxe each seek summary judgment on Counts 3, 4, 7 and 8. 

Additionally, Defendants collectively seek to strike the vast majority of declarations submitted 

by Roger Thurston on August 26 and September 9, 2016, Dawn Teply’s September 9, 2016 

declaration, and Exhibit 1 12 from the September 9, 2016 declaration of Plaintiffs’ counsel. 

James Mulcahy. 

Oral argument was held on the various motions on September 23, 2016 after which the Court 

took the matter under advisement. 

' In their joint response to Defendants‘ summaryjudgment motions. Plaintiffs agreed to voluntarily dismiss Counts 
5. 6. 9 and 10. 

2 To the extent Thurston prevailed on its summaryjudgment motion. it sought an interim award of attorney fees. At 
the hearing. however. Thurston withdrew the request.



II. THE RECORD’ 

A. Plaintiffs’ distributorship agreements 

Roger Thurston became a distributor for Safeguard pursuant to a Regional Distributor 

Agreement (“RDA”) dated June 1, I987. Decl. R. Thurston, 1| 2 (Aug. 26, 2016), and Exh. l 

thereto (Thurston RDA).‘ Dawn Teply. through her company, T3 Enterprises, became a 

distributor for Safeguard pursuant to an RDA dated July 28, 2006. Dec]. D. Teply, 1i 4 (Sept. 9, 

2016) and Exh. 3 (T3 RDA), The Plaintiffs‘ respective RDAs give them the right to solicit orders 

of certain Safeguard products, designated as “Safeguard Systems”, fiom customers within a 

“non-exclusive" territory set forth therein. Thurston RDA § I, Att. 1; T3 RDA, §§ l-2, Exh A. 

The RDAs further grant Plaintiffs “exclusive" rights with regard to commissions on their 

solicitation of sales of “Safeguard Systems” to customers located within their territories if certain 

conditions are met (“Protected Accounts”). Thurston RDA, § 3, Att. B; T3 RDA, § 4, Exh. B. 

The RDAs prohibit Plaintiffs from soliciting orders from customers outside their territories. but 

expressly allow Safeguard to sell Safen products within Plaintiffs’ territories through other 

“persons." Thurston RDA, § 2; T3 RDA, § 2. Further. T3’s RDA expressly prohibits it from 

“soliciting orders of Safeguard Systems from customers as to whom other Safeguard distributors 

then hold account protection rights[.]”’ T3 RDA. § 8. To this end, T3 is obliged to use its best 

efforts to determine whether a prospective customer is already registered in Safeguard’s 

computer database to another distributor. Id. 

Safeguard has also developed policies which prohibit a distributor from soliciting orders 

for Safeguard Systems from a Protected Account of any other Safeguard distributor, either within 

or outside of the former’s territory. Decl. Mulcahy ISO Thurston’s MS], 1‘] 8-9 (Aug. 26, 20l6) 

and Exh. 7 (“Deceptive Business Practices Policy) and Exh. 8 (Open Territory Policy). 

Safeguard’s Open Territory Policy states that “[distributors] are not allowed to solicit orders 

from the protected account of another Distributor, whether the customer is located within or 

‘ 
The following recitation of the record is not to be interpreted as conclusive findings of fact except where noted in 

the legal analysis. Rather, it is simply this Court‘s interpretation of the extensive record currently before it for the 

purpose of the current motions for summaryjudgment. 

‘ Thurston subsequently assigned the agreement to Plaintiff", Thurston Enterprises. 

5 Thurston’s RDA does not have the same express prohibition; rather. it prohibits the solicitation of sales outside its 

territory. 1 2.



outside of your Territory.” The protection applies to the customer and not the particular products 

sold. Id; see e.g. Decl. Mulcahy, Exh. 2 (Depo. McRoberts, 205:] 1-22 (in response to question 

of whether account protection is evaluated in terms of products the response was that it is 

evaluated at the account level).)" 

If a sale is made to a Safeguard distributor’s Protected Account. Safeguard will issue a 

rotation notice. Depo. Dunlap, 350: l-350:25 (explaining that where one distributor sells to the 

Protected Customer of another distributor, the commission are rotated); Decl. Thurston, Exh. 2 

(Thurston Rotation Notices). Thurston’s rotation notices indicate to both the infringing and 

receiving party that commissions are being rotated from the infringing distributor to the 

distributor who has rights to the Protected Account. Id. 

B. The Deluxe Takeover of Safeguard 

Deluxe Corporation (“Deluxe") manufactures and/or provides, through its numerous 

subsidiaries. various personalized products and services to small businesses, financial 

institutions, and consumers, including but not limited to, design services, website services, print 

marketing, promotional products. and fraud protection services. Decl. Mulcahy. Exh. l (Depo. 

Schram. 23:3-5). Deluxe purchased Safeguard in 2004. Afier being acquired by Deluxe, 

Safen discontinued all manufacturing operations. Instead, all Safeguard products are now 

manufactured by Deluxe. Decl. Mulcahy, 1| 6 (Sept. 9, 20l6)7 & Exh. 5, (Depo. Sorrenti 63 :4- 

l l).‘ 

Where Deluxe does not manufacture a Safen product. it has implemented a “prefen'ed 

supplier program." Under the program, a third party vendor can sign up with Safeguard as 

“preferred” and is granted access to Safeguard’s distributor list in exchange for payment of a 

rebate to Safeguard on any sale the preferred supplier makes through a Safeguard distributor. 2'Id 

° Dunlap testified that none of the policies implemented by Safeguard modify its distributors’ Account Protection 
rights set forth in the RDAs. Decl. Mulcahy. Exh. S (Depo. Dunlap 25: l 5-19). 

7 Mulcahy’s declaration submitted in opposition to Defendants‘ motions for summaryjudgment will be referred to 
herein as “2" Decl. Mulcahy”. 

' Deluxe, Safeguard and SA] share many of the same executives. For example. JJ. Sorrenti is President of 
Safeguard and SAI and Vice President of Strategic Channel Sales at Deluxe. Scott Sutton is Vice President of 
Corporate Development at Deluxe and Vice President of Franchise Development at Safeguard, 8A1 and Safeguard 
Franchise Sales. Michael Dunlap is general counsel for Safeguard and corporate secretary for Safeguard and SAI. 
Terry Peterson is the CFO and Senior Vice President at Deluxe and Vice President and Treasurer of SAI. Decl. 

Counsel ISO SAl’s MSJ (Aug. 26, 20l6), Exh. M.



Decl. Mulcahy, Exh. 3 (Depo. Fogard, 2224-20) & Exh. 20 (2015 Safeguard Sourcing Strategy). 

These “Preferred Suppliers” are to ( I) pay Deluxe “rebates”, and; (2) agree not sell any product 

type to the Safeguard distributors that Deluxe also manufactures. Depo. Fogard at 22:4-14; 2"d 

Decl. Mulcahy, Exh. 2] (Wright Preferred Supplier Agreement, p. 1). Consequently, it is to 

Deluxe’s financial advantage that the Safeguard distributors either place retail orders with 

Safeguard for products manufactured by Deluxe or the Preferred Suppliers. Deluxe’s push to 

increase Preferred Supplier usage by its distributors has resulted in over 1 IO vendors signed up 

and millions in revenue. Depo. Fogard at 90110-953. Under its distributor agreements, however, 

Safeguard cannot force a distributor to source from Deluxe or a Preferred Supplier. Id. at 38:18- 

24. The BAM Program was designed. in pan, to work around this problem by effectively 

replacing Safeguard’s legacy distributors. such as Plaintiffs, with new distributors. 2"d Decl. 

Mulcahy, Exh. 22 (BAM Program 2009. p. 3); Depo. McRobens 74:5-75:l3 (discussing 

Safeguard and Deluxe’s efi‘orts to make BAM acquisitions in light of what they characterize as a 

“declining” customer base for the legacy distributors). 

C. BAM 

Beginning in 2008, Deluxe and Safeguard launched the BAM program to acquire 

independent non-Safen affiliated distributorships. Decl. Mulcahy, Exh. 9 (March 5, 2012 

Business Acquisitions and Mergers Presentation). Under this program, Deluxe and Safeguard 

created SA] to act as a holding company for these acquisitions. Deluxe funded the purchases of 
the new distributorships, which were held by SM and operated by Safeguard and Deluxe as a 

Safeguard business for approximately two years (“caretake period“).9 Decl. Counsel ISO SAI’s 

MSJ. Exhs. C & D (Depo. Sutton Vols. l and ll, lO2:9-l03:l8; 264:3-14; 313:]2-15). Thereafler, 

SAl would sell the commission rights held by the business to a new Safeguard distributor. Id. 

The BAM program has four primary objectives: (1) increase Safeguard’s revenue and 

profits by acquiring distributors; (2) increase the sales of Deluxe manufactured products to 

Safeguard distributors thereby increasing Deluxe’s revenues and profits; (3) expand Deluxe’s 

manufacturing capabilities and increase its manufacturing capacity utilization by acquiring new 

product lines that can be marketed across Deluxe and Safeguard’s various sales channels; and (4) 

" SM does not have a finance department or its own human resources office. 2“d Decl. Mulcahy, Exh 4 (Depo. Kirlin 
22:22-24). Exit 5 (Depo. Sorrenti, 6511345); Decl. Counsel ISO SAl‘s MS], Exh. G (Depo. Sorrenti. 652l3-IS; 
66:20-22). It has several officers. but no employees. Id at Exh. M. Its only shareholder is Safeguard Holdings. Inc.
Id



where Deluxe does not manufacture a product. maximize the amount of orders sent to Preferred 

Suppliers paying Deluxe rebates. 2"d Decl. Mulcahy, Exhs. 22-26 (collectively, “BAM 

Presentations”). 

Deluxe refers to the strategy of pushing sales of its own manufactured products to 

Safeguard distributors as “insourcing”. Depo. Schram,l32:24-l33:6. By acquiring these 

distributors through the BAM program, Deluxe is able to force the company-owned distributor to 

increase insourcing, which results in greater revenue to Deluxe either through direct insourcing 

orders or through rebates by Preferred Suppliers. 2"d Decl. Mulcahy, Exh. 20 (2015 Safeguard 

Sourcing Strategy); Depo. McRoberts, 28:12-29:18, 2l6:7-l3. Meeting insourcing goals is 

imperative for Deluxe in meeting the financial goals and projected earnings set out for it as a 

publicly traded company. Depo. McRoberts, l99:4-200:4 Therefore, once the entities are 

acquired, Deluxe executives are diligent in ensuring the acquired entities take every opportunity 

to insourcing product order. 1d; see also. 2"‘1 Decl. Mulcahy, Exh. 37 (Safeguard BAM 

Presentation - contains an “lnsource Roadmap" discussing the steps needed to be taken with 

regard to multiple BAM acquisitions to insource products). 

D. Investigation of DocuSource and [RF 

in early 20l3, Deluxe and Safeguard looked into acquiring DocuSource and lBF, two 

non-Safeguard distributors in the Pacific Northwest, under the BAM program. DocuSource and 

lBF are. and always have been, direct inter-brand competitors of T3 and Thurston in the same 

relevant geographic market in Idaho, and historically have sold a full line of non-Safeguard 

products that compete directly with Safeguard’s business products and services. Decl. Teply, 1] 7; 

Decl. Thurston, 1| ll. As a result. Plaintiffs shared a high volume of common customers with lBF 

and DocuSource. 

As part of their evaluation of the businesses, representatives from Deluxe and Safeguard 

performed a “fit analysis” for both DocuSource and [BF which compared the companies’ top 

suppliers to Deluxe’s manufacturing capabilities in order to determine the companies’ “potential 

insource performance.” Depo. Schram, 13222543314. For lBF. they found that the “Fit Analysis 

reflects insourcing opportunities of 23%“, or approximately SI .45 million. 2'“I Decl. Mulcahy, 

Exh. 47 (lBF’s “Value Capture Summary"). Similarly, for DocuSource, out of its approximately 

$18 million in revenue, it was estimated that $4.2 million was a match for Deluxe’s internal



capabilities. Id. at Exh. 48 (Project Diamond'° Due Diligence Summary). Thus, based upon 

theses insourcing targets, Deluxe could make a significant profit from acquiring IBF and 

DocuSource. 

Another reason Deluxe and Safeguard wanted to purchase DocuSource and lBF was to 

increase the amount of revenue it obtained from rebates. Id. at Exh. 47 (noting as one of its “Key 

Assumptions” that there is a “Focus on non-manufactured products to key strategic vendors”). In 

particular, Deluxe had in mind a potential Preferred Vendor, Wright Business Graphics, a large 

vendor used by both DocuSource and IBF. Depo. Fogard, 28:]3-30:4; 43:3-21; 2"d Decl. 

Mulcahy, Exh. 50 (“Top Vendor” spreadsheet). By acquiring DocuSource and IBF. Deluxe 

would have the ability to significantly increase the dollar and unit volume of orders in to Wright, 

thereby increasing the rebates payable to Deluxe. Depo. Fogard, 34:22-35:18, Decl. Mulcahy, 

Exh. 5] (Historical spending by DocuSource and lBF indicating large amount of rebates could 

be made through Wright). On June 26, 2013, Safeguard and Wright executed a Preferred Vendor 

agreement. 2"" Decl. Mulcahy, Exh. 21. 

IBF was also targeted because it marketed W-2 processing services. 2'"l Decl. Mulcahy, 

Exh. 45 (lBF Due Diligence Summary noting the W2 processing business was an additional 

opportunity) & Exh. 4 (Depo. Kirlin 25: l -25 (W-2 processing services added as a Safeguard 

product line)). W-2 processing represented one of IBF‘s largest product lines and a profitable 

one. Deluxe and Safeguard were motivated to acquire IBF, in part, on the premise that it could 

market the W-2 processing services as a “Safeguard System.” 2"d Decl. Mulcahy. Exh. 47. 

E. Acquisition of IBF And DocuSource 

As part of the BAM pre-sale due diligence process, Deluxe and Safen reviewed 

essentially all aspects of DocuSource and lBF‘s businesses, including their customer lists. 2“d 

Decl. Mulcahy. Exhs. 52-54 (Due Diligence Documents)" They performed a “customer scrub" 

'° 
Safeguard and Deluxe referred to the DocuSource acquisition as “Project Diamond” during the due diligence 

stage. 

” Prior to approval of transactions. Deluxe executives and board members receive and discuss the due diligence and 
executive summaries identifying Account Protection violations. Depo. Schrarn, 45:9-4619 (noting the CEO of 
Deluxe‘s review of the due diligence and executive summaries); 46:19-4725 (Deluxe CEO aware that Account 
Protection issues come up in the BAM transactions); 65:22-67: [5; 85: l 3-86: [0 (Schram involved in discussions 
with McRoberts and Sorrenti on Account Protection violations and risks; matter is also presented to Deluxe board); 
Depo. Sutton 245:4-247: l9 (due diligence summary including the legal pages regarding Account Protection 
reviewed by all functional team leaders and Safeguard executives): 387:22-388zl0 (Account Protection mitigation 
budget reviewed by executives); 2'“ Decl. Mulcahy. Exh. l l (Depo. Savoie, 278225-2802l6Xfirnctional leaders

7



to determine the extent of the common customers between DocuSource and [BF and any current 

Safeguard distributors. Through this scrub. Deluxe and Safeguard knew that many of 
DocuSource and lBF’s customers were shared with Plaintiffs. Deluxe and Safeguard prepared 

multiple worksheets detailing estimates of the [BF sales to these Protected Accounts. The final 

scrub list showed that at least $1 million of lBF‘s revenue over a [2 month period—and almost 

$3 million over the prior 36 month period—came from the common customers of Plaintiffs and 

34 other Safeguard distributors. Decl. Mulcahy, Exh. 57 (IBF Final Customer Scrub). The list 

also identified who had greater sales to the common customer—the affected Safeguard 

distributor or IBF. Id To the extent that lBF had greater sales, the scrub sheet noted that the 

affected Safeguard distributor should be encouraged to either sell or share the account. Id. A 

similar list was prepared for DocuSource. Id, Exhs. 58-59. 

As a result of the extensive due diligence efforts. Deluxe and Safeguard knew that by 

acquiring DocuSource and [BE there would be account protection issues for accounts held by 

Plaintiffs.Iz Knowing that the acquisitions would likely result in account protection violations, 

Deluxe and Safeguard routinely set aside a certain amount of money for a so-called “account 

protection mitigation budget.” For DocuSource this was $183,000. Decl. Mulcahy, Exh. 60.” 

F. Deluxe Approves the DocuSource and IBF Acquisitions 

The highest levels of Deluxe and Safeguard’s management must both review and approve 

the BAM transactions. 2"‘1 Decl. Mulcahy, Exh. 63 (BAM Approval and Documentation 

Requirements). Additionally, for the DocuSource acquisition, because of the size of the deal. 

identified in due diligence summaries prepare sections of due diligence and then circulate for review); Depo. 
Sorrenti. 378:22-38024 (Safeguard and Deluxe executives discussed the above normal number of Account Protection 
issues in Idaho). 

'2 2'“1 Decl. Mulcahy, Exh. 48 (DocuSource Due Diligence Summary noting on page 2 that there is “account 
protection overlap, $200,000+ in existing Safeguard distributor sales”); Exh. 49 (IBF Due Diligence Summary 
noting on Legal page that there “is an above normal number of account protection issues"): Exh. 50 (DocuSource 
Executive Summary. noting on page 2 that “account protection - Sl83.328"); Exh. 46 (IBF Executive Summary 
noting “resolution of account protection matches will be key as some accounts do business with area Safeguard 
offices“); Exh. 47 (“Value Capture Summary” notes that a key assumption of the deal‘s financial projections was the 
“resolution of key account protection issues”); Depo. Schmm.l42:20-l4s:23 (describing account protection review 
being done on BAM acquisitions as a matter of practice); Depo. Sorrenti. 380:9-l8 (noting that l 1% of [BF sales 
overlapped with Safeguard distributors“ customers). 

'3 The budget is typically set around 3%. of the gross revenues of the acquired entity. Depo Savoie. Vol. I. 29: 12- 

35:23(noting account protection mitigation budget for every BAM acquisition which is initially set at 3% of gross 
revenue).



members of Deluxe’s board of directors on the Finance Committee reviewed and approved the 

transaction. Depo. Schram, 79:18-Slzl I. As part of this process. Deluxe management and board 

of directors received the due diligence and executive summaries identifying the potential 

customer account violations resulting from the transaction. I ." 
On April 30, 20l3, after reviewing the documents and fully aware of the account 

violation issues, Deluxe agreed to the acquisition of DocuSource’s outstanding shares, which 

gave Deluxe and Safeguard access to the customer list, for more than $10 million. Deluxe 

acquired lBF’s customer list and other tangible and intangible assets for $2.2 million dollars on 

August 27. 2013. Although 8A] was the company which technically “purchased” the assets of 
IBF and DocuSource, Deluxe provided funding for the purchases and wired the money directly 

to DocuSource and lBF." 

G. Post-Acquisition 

Afier ananging for SAI’s acquisition of DocuSource and IBF, Safeguard and Deluxe 

positioned both [BF and DocuSource as company owned distributors who solicited orders on 

behalf of Safeguard in competition with Plaintiffs. Part of this process was to tum DocuSource 

and lBF’s former sales agents into Safeguard sales agents. To this end, SAl entered into an 

agreement with former IBF employee, Tressa McLaughlin, to “direct the sales, marketing, 

operations and financial strategies, tactics and needs of IBF, as directed by [SAl].” in turn, SAl 

agreed to pay a management fee to McLaughlin’s newly created staffing agency, KMMR, LLC. 
2"‘1 Mulcahy Decl., Exh. llO (McLaughlin Mgmt. Services Agreement)“. Former lBF President 

" 
The following individuals and departments reviewed and signed off on the DocuSource and [BF transactions: Lee 

Schram (CEO at Deluxe); Terry Peterson (CFO and Senior Vice President at Deluxe). Malcolm McRoberts (Senior 
Vice President of Small Business Services at Deluxe). 11 Sorrenti (Vice President of Strategic Channel Sales at 

Deluxe), Susan Steen (Vice President of Finance at Deluxe). Jeffrey Bata (Chief Accounting Officer. Vice President 
and Controller at Deluxe), Brian Nordling (Executive Director or Corporate Tax at Deluxe). the Deluxe tax 
department, the Deluxe accounting department. Scott Sutton (Vice President at Safeguard) and Cassie Clark 
(Executive Director of Finance for Deluxe). 2"" Dec]. Mulcahy. Exit. 63. 

" 2"“ Decl. Mulcalty. Exhs. 67-7l (Deluxe wire transfer receipts ofSl.6 million and $l95,069 to 18F); Exh. 69 
(Deluxe wire transfer receipts of $4.48 million to DocuSource); Depo. Kirlin, 62: l8-6424 (BAM Transaction 
Approval form represents Deluxe‘s approval of the wire transfer of specified amounts to the acquired distributor‘s 
bank account); Depo. McRoberts. 26-l6‘27:l4 (Deluxe's role in the SAM Program includes providing funding); 2°“ 

Decl. Mulcahy. Exh. ll (Depo. Savoie. l97zl7-l99z9) (describing how Deluxe wired money to IBF for the 
acquisition) pp. 2 l0:20-2l H l (the higher the amount wired the higher the approval must go all the way up Deluxe 
executives such as the CFO), pp. 247zl8-250: l0 (approval to fund [BF acquisition went to Deluxe CEO. Lee 
Schram; Exit. 70 (Oct. 8. 20I3 email from Savoie regarding funding to lBF for acquisition). 

'° 
Although the agreement is unsigned, Ms. McLaughlin testified that it reflects the terms of her relationship with 

SA] and she is unsure why it is unsigned. 2"d Mulcalty Decl., Exh. 9 (Depo. McLaughlin I69224-l701l9).

9



James Dunn and his new company JDHRS, [.LC, also signed a Management Services 

Agreement with SAl so that he could continue his efforts selling W-2 processing, now on SAl’s 

behalf. Id. at Exh. lll (JDHRS Mgmt. Services Agreement). 

In varying roles, Deluxe and Safeguard ran both IBF and DocuSource as “company 

owned” distributors from 20l3 through April 2015. Deluxe and Safeguard leadership held 

monthly meetings with IBF and DocuSource to ensure they hit their insourcing targets. Depo. 

McRoberts, 220:6-22l :4 (discussing monthly meetings with distributors); Depo. Sorrenti, 

42212542322 (IBF and DocuSource management were given insourcing goals and sales quotas 

to comply with). These new Safeguard sales agents were encouraged by Safeguard and Deluxe to 

send those orders to Deluxe manufacturing plants or otherwise Preferred Suppliers. Depo. 

McRoberts. 219: l4-220:9. Further, Deluxe directly paid the salaries of all the 13F and 

DocuSource sales representatives and staff, the rent, and other associated expenses in running 

these operations. Depo. Kirlin, l7:7-l8:16; 69:18-70:2; Depo. Savoie, 267:24-27] :l3; 2"‘1 Dec]. 

Mulchay. Exh. 72 -74. (wire transfer summaries; IBF Payroll and Expense Reimbursement). 

Besides acting as the “holding company” for the assets of IBF and DocuSource and entering into 

a staffing agreement with McLaughlin and Dunn, SAl did not have any meaningful role in 

running the companies. 

During this entire period afier acquisition (April 2013 to present for DocuSource, August 

2013 through the present for IBF), Deluxe and Safeguard allowed DocuSource and [BF sales 

agents to solicit and obtain orders for Safeguard Systems to their historic customers. which 

included Plaintifl‘s’ Protected Accounts." Nevertheless, Safeguard never rotated commissions on 

such sales to Plaintiffs." 

H. Resolution of Account Violations 

'7 
Depo. McLaughlin, 67zl~6 (testifying that. afler acquisition. Safeguard and Deluxe wanted IBF to continue selling 

to lBF's historic customels); Depo. Dunlap 325:l7-326:l6; 32821462920; 404:!74l01l (Dunlap and Safeguard 
understood that the former [BF and DocuSource sales agents were continuing to sell to Plaintiffs’ Protected 
Accounts and received monthly scrub sheets indicating such sales): Depo Sorrenti. 240:4-24 l : l4 (Sorrenti. who is 
executive for Deluxe and Safeguard, knew sales were being made to Plaintiffs' Protected Accounts) Depo. Schram. 
258: 12-25 (Deluxe CEO states “absolutely” that it is the case that overlapping monthly sales to Protected Accounts 
are tracked). 

"‘ 
Further. IBF and DocuSource receive a base price from Safen for the same products and quantities as those 

sold by Plaintiffs that is significantly lower that Plaintiffs‘ base price. thereby placing Plaintiffs at a competitive 
disadvantage. Decl. Taylor. 11 2. 8-l l. Exh. A (Aug, 26. 20l6).

l0



To deal with any potential fallout from account protection violations implicated by the 

BAM program. Deluxe and Safeguard approved “resolution efforts", which they entrusted to 

Michael Dunlap, “to negate potential loss of sales.“ Depo. McRoberts, 51214-529." Dunlap 

would attempt to get the affected distributor to either share the account with the new distributor 

or sell the commission rights on the account to Safeguard, which would then sell the rights to the 

new distributor. 2"d Decl. Mulcahy, Exh. 6l (Safeguard Resolution Plan). For other BAM 

transactions, Dunlap was very successful at resolving account protection violations with legacy 

distributors at a cost significantly lower than the account protection mitigation budget.20 

According to Plaintiffs, Dunlap attempted to resolve these issues with them by 

concealing and misrepresenting the extent of violations and essentially attempting to wear them 

down such that the account protection mitigation budget would never be paid and the violations 

never compensated. Plaintiffs have provided evidence that Dunlap stalled, misrepresented and 

concealed the extent of Plaintiffs‘ account violations for 18 months—all the while cajoling them 

to sell or share the accounts. Decl. Teply, {H 22, 24, 27-28, 32, 34—45, 47, 50-5] and Exhs.15-25. 

27(discussing interactions with Dunlap and Tressa McLaughlin); 2“d Decl. Thurston 1H] 25. 

27(discussing his multiple requests to Dunlap for sales and customer information and Dunlap’s 

continual prevarication). 

Although Dunlap received monthly scrub repons identifying sales to Plaintifis’ protected 

accounts by IBF and DocuSource, he did not reveal the lists to them despite engaging in months 

'9 Although Deluxe and SA] deny that Dunlap was working as an agent of Deluxe in conducting his “resolution” 
activities. it is clearly a disputed issue. Dunlap testified that he directly reports to and takes orders fiom Deluxe as 
well as keeps Deluxe apprised of his actions. Depo. Dunlap. 47:23-48:25 (pan of his work for Deluxe is in 
“acquisitions" and due diligence associated with the acquisitions); 49:7-5029 (Dunlap has a “direct reporting 
relationship" with Deluxe‘s general counsel, Mr. Scarfone); 5 l :l6-24 (Dunlap considers himself to be pan of 
Scarfone‘s legal department); 53: I5-20 (Dunlap provides the results of his work assignments to Scarfone); Depo. 
Sorrenti 23722-238: l9 (Dunlap tasked with approaching Safeguard distributors to attempt to deal with account 
protection mitigation) pp. 243214-2442] (Dunlap regularly reported back to Sorrenti. who is both a Safen and 
Deluxe executive, his account protection dealings); p. 387:5-24 (Dunlap tasked with handling all “resolution 
elTorts“). 

2° 
See. Decl. Mulcahy, Exh. 60 [Apr. 22. 20l3 Email from Sutton to Executives re Diamond P&L and Model - 1 4 

on page 2 describes how the Safeguard legal department was able to mitigate all account protection matters for 
distributor Print Concepts for $6,000. significantly below the budget of$56.000): Exit. 6 (Depo Sutton. 225:!8- 
228:1 - describing how successful Dunlap has been in coming below the account protection mitigation budget on 
transactions); Id at 396: 16-39723. 399:2-400:8 (legal department including Michael Dunlap and Kevin Skipper 
addressed the account protection issues resulting from the DocuSource. IBF. QBF. MHC. Prime. Innovative. FlSl, 
AccuSource and Fontis acquisitions); Id at 227:8-10 (“Mn Dunlap is extremely proficient at resolving matters with 
Safeguard distributors”).

ll



of negotiations wherein he attempted to have them share or sell their accounts. Depo. Dunlap 

451 : 1 3456223; 46024-46] :6; 48] 21—482215. His excuse was that he felt the scrub list was 

“incomplete”, but he never articulated why it was incomplete or why he was not able to get the 

necessary information to make it complete. Id In the meantime, Safeguard, through lBF and 

DocuSource, continued selling to the protected customers. Id. at 32925-1 I; 69628-18. 

In February of 2014, Roger Thurston and Dunlap negotiated to sell some of Thurston’s 

account protection rights to Safeguard. Decl. Counsel ISO Safeguard’s MSJ (Aug. 26, 20l 6), 

Exh. D (complete email chain of negotiations). Ultimately. Thurston agreed to sell to Safeguard 

the commission rights to nine customers for the sum of $32,600. Id. According to Roger 

Thurston, the price he agreed to was based on Thurston’s own sales figures to the customers at 

issue. which were provided to him by Dunlap. 2"d Decl. Thurston at 1] 33. Dunlap did not 

disclose IBF’s sales figures to those same customers, nor what products IBF was selling to them. 

Id. ; Decl. Dunlap. 1! IS. Dunlap’s non-disclosure this information led Thurston to believe that 

IBF had made little to no sales to these nine customers post-acquisition. 2"“ Decl. Thurston at1f 

34. Subsequent to the sale, however. Thurston learned that [BF had significant sales to these 

customers post-acquisition. Id. at 1| 33. Thurston claims that. had he known this information prior 

to the sale, he would have increased the sales price “exponentially.” Id. at 11 34. 

During their negotiations, Thurston also indicated in an email to Dunlap that. with regard to 

lBF sales to their common customers, he wanted to get “some particulars on vendors, specific 

products. etc. that have been sold into these accounts so that l have the opportunity to possibly 

expand my capabilities for sales into other customers." Id. at 1| 36; Exh. 13. On March 3, 20l6. 

Dunlap emailed Thurston with an attached draft of an “assignment letter" memorializing the 

panics understanding. In the email. which was copied to Safeguard employees, Sue Lederach 

and Kevin Skipper, Dunlap stated that: 

The actual transfer of files can be handled with lBF as you folks deem best. If you 
would like me to facilitate the file transfer, please let me know.... I am copying 
Kevin and Sue on this to make sure we transition accounts appropriately. 

Id. at Exh. l4. 

On March 6. 2014. Dunlap memorialized the parties understanding in a letter. which 

Thurston signed. Decl. Dunlap, Exh. C (“Customer Transfer Agreement”). Thurston never 

received the information he requested from Dunlap. 2"" Decl. Thurston at1l 39.
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1]]. STANDARD 

A motion for summary judgment must be granted if the movant shows, based on cited 

materials in the record. that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law. IRCP 56(a), (c). The burden of proving the absence of a 

material fact rests at all times upon the moving party. McCoy v. Lyons, 120 Idaho 765, 769-70, 

820 P.2d 360. 364-65 (1991). 

The standards for summary judgment further require the district court to liberally construe 

the facts in favor of the non-moving party and to draw all reasonable inferences from the record 

in favor of the non-moving party. Id This means that all doubts are to be resolved against the 

moving party, and the motion must be denied if the evidence is such that conflicting inferences 

may be drawn therefrom, and if reasonable people might reach different conclusions. Id. 

The requirement that all reasonable inferences be construed in the light most favorable to 

the non-moving party is a strict one. Id. Nevertheless, when a party moves for summary 

judgment. the opposing party's case must not rest on mere speculation because a mere scintilla of 

evidence is not enough to create a genuine issue of fact. Id. A party against whom a motion for 

summaryjudgment is sought “may not merely rest on allegations contained in his pleadings,” but 

must establish the existence of a genuine issue of fact by citing to portions of the record or 

through affidavits setting forth facts that are admissible as evidence. Id; IRCP 56(c). 

Rule 56(c)(4). lRCP provides that an affidavit in support of or opposing summary judgment 

“must be made on personal knowledge, set out facts that would be admissible in evidence. and 

show that the afliant or declarant is competent to testify on the matters stated.” These 

requirements are not satisfied by an affidavit that is conclusory, based on hearsay, or not 

supported by personal knowledge. Slate v. Shanta Res. Ltd. P’ship. 127 Idaho 267, 271, 899 P.2d 

977. 981 (1995). Only material contained in affidavits that is based upon personal knowledge or 

that is admissible at trial will be considered. Id. The admissibility of evidence contained in 

affidavits and depositions in support of or in opposition to a motion for summary judgment is a 

threshold matter to be addressed by the court before applying the liberal construction and 

reasonable inferences rule to determine whether the evidence creates a genuine issue of material 

fact for trial. Gerdon v. Rydalch, 153 Idaho 237, 241, 280 P.3d 740, 744 (2012). The trial coun‘s 

detemtination of the admissibility of testimony offered in connection with a motion for summary 

judgment is reviewed for an abuse of discretion. Id.
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IV. ANALYSIS 

A. Motions to Strike 

Defendants have moved to strike nearly the entirety of the declarations submitted by 

Thurston and Teply in connection with the summaryjudgment motions, as well as an exhibit 

submitted by Plaintiffs’ counsel, Mr. Mulcahy. As an initial matter, Defendants’ most prevalent 

objection to Teply and Thurston’s declarations is that the statements therein “lack[] adequate 

factual foundation to establish relevancy, [are] conclusory, [are] misleading, and [Plaintiffs’] 

beliefs are irrelevant and inadmissible.” The trigger for the objection—while not always clear— 

appears to be Plaintiffs’ reference to protected “customers" as opposed to protected accounts. It 

has been Safeguard’s theory throughout this litigation that Plaintiffs only have protection on 

certain accounts if certain criteria are met, not protection to customers. This is simply a dispute 

over the interpretation of the RDAs. When considering the Plaintiffs’ declarations, this Court 

does not take their references to “protected customers” as fact. The RDAs speak for themselves. 

Rather, the Court recognizes that the references are merely Plaintiffs’ interpretations. A party’s 

“practical interpretation” of a contract “is an important factor when there is a dispute over its 

meaning.” Mounlainview Landowners Coop. Ass'n. Inc. v. Cool. I42 Idaho 86L 865, 136 P.3d 

332, 336 (2006). Therefore, as the Court is considering the statements regarding “protected 

customers” in a limited light, it is unnecessary to strike them. 

Additionally, the Court notes that Defendants lodge boilerplate objections similar to the 

one cited above to nearly 250 paragraphs or portions of paragraphs within the declarations. 

Several of the objections appear to be misplaced and, due to Defendants’ failure to explain their 

objections, the Court is left to guess at precisely which of the boilerplate objections apply and 

why.“ Further, the Court relied on very few of the statements from the declarations in its 

analysis. Therefore, rather than attempt to ascertain and address each objection, the Court will 

address only those objections to statements which the Court relied upon and, as to those, focus 

on what appear to be the most applicable objections. Objections to statements the Court did not 

consider are denied as moot. 

3‘ For example, Defendants object to Teply‘s statement in 1 36 or her declaration am: “On April IO. 20”. I met 
with McLaughlin again [0 exchange protected customer flies.” Defendants objected on grounds that the statement is 
“conclusory, is misleading (Ms. Teply has no Protected Customers). lacks adequate factual foundation to establish 
relevancy. and Mr. Teply’s beliefs are irrelevant and inadmissible.”
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l. DocuSouree and IBF are, and always have been, competitors of T3 and 
Thurston in the same relevant geographic market in Idaho. Prior to the 
[BAM] acquisition, DoeuSource and IBF only sold non-Safeguard 
products.” 

Defendants object to these statements on grounds that they are conclusory, lack adequate 

factual foundation to establish relevancy. misleading, and that Mr. Thurston and Ms. Teply‘s 

beliefs are irrelevant and inadmissible. The objections are overruled. Thurston and Teply, as 

owners of Thurston Enterprises and '13, have personal knowledge of their companies’ 

competitors and the fact that neither company was a Safeguard distributor prior to the 

acquisition. Indeed, the whole point of the acquisition was to convert [BF and DocuSource into 

Safeguard distributors. There is nothing within the statements which is conclusory or misleading, 

nor do Thurston and Teply inject their beliefs into the statements. Consequently, the Court will 

not strike the statements. 

2. Thurston’s negotiations with Dunlap leading up to the Customer 
Transfer Agreement.” 

The Court‘s recitation of the negotiations between Roger Thurston and Dunlap for the 

sale of nine of Thurston’s protected accounts was taken largely from the email chain. Since 

’l‘hurston’s statements about the negotiations primarily reiterated the email discussions, the Court 

did not draw from his statements but rather directly from the emails. However. the Court did rely 

on Roger Thurston’s statements that the $32,600 sales figure he agreed to was based on 

Thurston’s own sales to the customers at issue. which sales figures were provided to him by 

Dunlap. 2"" Decl. Thurston at f 33. Dunlap did not disclose IBF’s sales figures to those same 

customers, nor what products IBF was selling to them. Id. Defendants do not object to the 

foregoing statements. which are corroborated by Dunlap‘s own representations about the 

negotiations. Defendants do, however, object to Thurston‘s statement that, through this litigation. 

he found out “the dollar sales made by Safeguard by IBF were substantial into [the nine accounts 

soldJ.” 2"d Decl. Thurston. TI 33. Thurston goes on to state: 

Although during our phone conversations, Dunlap mentioned some of the 
products that IBF had previously sold to these customers, he did not divulge the 

2’ Dccl. Teply, 1 7; Dec]. Thurston, 1 l l. 

3’ 2“ Dec]. Thurston, in 33-36
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sales and resultant commissions from sales made by Safeguard by IBF afier the 
acquisition. This led me to believe that such sales either had not continued post- 
acquisition or else were trivial. Had I known the actual amount it would have 
drastically changed the negotiations as the value of those customers would have 
increased exponentially. 

Id. at 1] 34. 

Defendants object to the foregoing statements on grounds that they lack foundation, are 

conclusory and misleading, and Thurston’s beliefs are irrelevant. This Court disagrees. First, 

Dunlap concurred that he only disclosed Thurston’s sales figures to the customers at issue, not 

sales by IBF. Decl. Dunlap, 1! l5. Thurston’s statement that Dunlap’s non-disclosure led him to 

believe the sales to the customers by IBF were non-existent or trivial establishes Thurston’s 

frame of mind while negotiating and is important to ascertain whether a duty to disclose even 

arose. Thurston has personal knowledge of the position he was negotiating from and can 

properly testify to such. Further, he gained personal knowledge of IBF’s sales figures to the 

customers through this litigation. With regard to his statements that he would have increased his 

sales price had he known of IBF’s sales figures. these are not statements of belief, nor are they 

conclusory. Rather, he is explaining the fact of his reliance on Dunlap’s non-disclosure and that 

it caused him to alter his position to his detriment. Defendants may challenge the sincerity of the 

assenions and whether such reliance was reasonable. but their objections to admissibility are 

misplaced. 

3. Thurston and Teply’s interactions with Dunlap regarding account 
protection sales.“ 

In its recitation of the record, the Court cited generally to several statements and exhibits 

within Teply and Thurston‘s declarations as evidence that Dunlap stalled, misrepresented and 

concealed the extent of Plaintiffs’ account violations for 18 months. all the while cajoling them 

to sell or share the accounts for nominal amounts. T o the extent Defendants object on hearsay 

grounds, the majority of such conversations are not hearsay or fall within an exception to the 

rule. 

Looking first at 'l‘eply‘s declaration, she testifies to a variety of conversations she had 

with both Dunlap and Tressa McLaughlin, who was working as a Safeguard by IBF sales agent 

2‘ 
Decl. Teply, 11 22, 24, 27-28. 32. 34.45, 47, sosn and Exhs. I 5.25. 27; 2'“ Decl. Thurston fi 25, 27.
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at the time. regarding how to handle account protection matters. Both Dunlap’s and 

McLaughlin’s statements (both verbal and set forth in emails) are admissible as non-hearsay 

statements by a party-opponent. IRE 801(d)(2)(D)i Teply’s statements to Dunlap and 

McLaughlin are admissible for the purposes of showing their effect on the listener as well as to 

demonstrate Dunlap’s general pattern of stalling over the course of his interactions with Teply. 

Teply’s statements are also ofi‘ered to show Teply’s attempts to reach resolution with regard to 

sales to her protected accounts and her ever increasing frustration at Dunlap’s prevarication and 

McLaughlin’s refusal to stop selling to T3’s protected accounts. Further, several of her 

statements within the emails reflect her then-existing state of mind, which is a hearsay exception 

under IRE 803(3). 

There are several paragraphs within her declaration where Teply is quoting and/or 

recounting email conversations between her and Dunlap but she fails to attach the emails. See, “I 
25-26. 29-33. These paragraphs are not admissible under the best evidence rule, [RE 1002, and 

will not be considered by the Court. 

Thurston’s statements within 1H 25 and 27 which this Court considered were his several 

requests to Dunlap for complete common customer lists and sales information by IBF and 

DocuSource to those common customers. Thurston explains that Dunlap avoided or sidestepped 

the question, giving one excuse or another as to why such information could not be provided.” 

Again, Dunlap’s statements to Thurston are not hearsay under IRE 801(d)(2)(D). Further, 

Thurston’s questioning of Dunlap is not hearsay because it is offered to illustrate his many 

attempts to obtain the information in light of Dunlap’s continuing avoidance. Therefore, they 

will not be stricken. 

4. Exhibit 112 from Muleahy September 9, 2016 Declaration 

Exhibit 112 is a May 12, 2015 letter from the United Safeguard Distributors’ Association 

board of directors to Safeguard and Deluxe describing the adverse effects the RAM program is 

having upon the livelihood of legacy distributors. Plaintiffs cite to the letter in a footnote to their 

opposition memo to Defendants’ collective summaryjudgment motions to rebut Defendants’ 

suggestion that Plaintiffs’ case is an isolated event. Defendants object on grounds that the letter 

is hearsay, lacks adequate factual foundation to establish relevancy. and its prejudicial effect 

1’ 
These paragraphs contain additional statements; however. the Court did not consider them.
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outweighs its probative value. Plaintiffs argue it is not hearsay because it is offered to show 

notice to Safeguard and Deluxe of the account protection problems caused by the BAM program. 

They further argue that it is highly relevant because the complaints by the USDA mirror those at 

issue in this litigation. 

Although Plaintiffs relied on the exhibit only minimally and this Court did not consider 

the exhibit at all in considering the summary judgment motions, the letter will be stricken. First, 

the letter is hearsay under [RE 801. Although Plaintiffs argue it is offered to show ‘fitotice" to 

Safeguard and Deluxe of the BAM program‘s adverse effects, notice is not at issue in this 

litigation. Rather, it was offered by Plaintiffs for the truth of the matter asserted therein—to 

establish the deleterious effects of the BAM program on a distributor-wide basis. Further, there is 

significant prejudice associated with the letter and limited relevance. This case involves Thurston 

and T3 only and, therefore, the rather inflammatory complaints by the USDA on behalf of 

Safeguard distributors nationwide will not tend to establish any fact at issue. F inally. the letter is 

unreliable. The names of the board of directors are not listed, nor is the letter signed. For these 

reasons. it will be stricken. 

B. Motions for Summary Judgment 

I. Count 1 - Breach of Thurston RDA Against Safeguard 

Thurston’s first breach of contract claim asserts that Safeguard breached by: (l) failing to 

pay Thurston commissions on sales by IBF and DocuSource of Safeguard Systems to Thurston‘s 

Protected Accounts. and; (2) failing to offer to Thurston the same published prices on Safeguard 

products and services which were offered to [BF and charging higher source fees. Thurston 

moves for summary judgment on both aspects of liability. Safeguard interprets the RDA as 

granting Thurston rights to commission only on qualifying sales of specific products to Protected 

Accounts. Altematively, Safeguard suggests the RDA is ambiguous as applied to the facts of this 

case; namely. whether it was intended to apply to situations where Safeguard itself — through a 

company owned distributor - solicited sales of Safeguard Systems to Protected Accounts. As to 

the product pricing and source fees, Safeguard argues there is no obligation in the RDA to offer 

the same pricing to all distributors. 

The resolution of Thurston’s motion for summaryjudgment turns first and foremost on 

the interpretation of his RDA. The purpose of interpreting a contract is to determine the intent of 

the contracting parties at the time the contract was entered. Shawver v. Huckleberry EsIaIer.
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L. L. C, [40 Idaho 354, 361, 93 P.3d 685, 692 (2004). In determining the intent of the parties. the 

contract is to be viewed as a whole. Daugharry v. Post Falls Highway Dist, 134 Idaho 731, 735, 

9 P.3d 534, 538 (2000). The Court must begin with the document's language. Pollalch Educ. 

Ass'n v. Pollulch Sch. Dist. No. 285, 148 Idaho 630, 633, 226 P.3d 1277, 1280 (2010). 

A contract term is ambiguous when there are two different reasonable interpretations or 

the language is nonsensical. Id. citing Swanson v. Beco (.‘onslr. Ca. 145 Idaho 59, 62, 175 P.3d 

748, 751 (2007). There are two types of ambiguity in a contract, patent and latent; a “patent 

ambiguity” is an ambiguity clear from the face of the instrument in question. while a “latent 

ambiguity” exists where an instrument is clear on its face, but loses that clarity when applied to 

the facts at issue. Knipe Land Co. v. Robertson. 151 Idaho 449, 455, 259 P.3d 595, 601 (2011). 

Whether a contract term is ambiguous is a question of law. Id. If the Court finds an ambiguity, 

the interpretation of the contract term is a question for the fact-finder. Id. If the Court finds no 

ambiguity, “the document must be construed in its plain, ordinary and proper sense, according to 

the meaning derived from the plain wording of the instrument.” Id, quoting C & G, Inc. v. Rule. 

135 Idaho 763, 765, 25 P.3d 76, 78 (2001). Interpreting an unambiguous contract and 

determining whether there has been a violation of that contract is an issue of law. Id. 

Thurston’s RDA provides in pertinent part: 

I. PRODUCTS: 

You shall have the right in your territory to act as our sales distributor 
(representative) to solicit the sale of those products and services defined in the 
Addenda attached hereto (“Safeguard Systems") in accordance with the price 
schedules published by Safeguard and on the terms and conditions set by 
Safeguard from time to time. 

2. TERRITORY: 

Your territory is the geographical area described in Attachment A. You are not 
authorized to represent Safeguard or solicit sales of Safeguard Systems outside 
this territory, and Safeguard may appoint additional persons to solicit sales of 
Safeguard Systems inside the territory. 

3. ACCOUNT PROTECTION RIGHTS 

For so long as is specified in Attachment B. you shall have the exclusive right to 
the commissions generated on sales of Safeguard Systems to any customer listed 
on Attachment B. This exclusive right to commissions applies to all new and 
repeat Safeguard Systems sales to each such customer until this Agreement is 
terminated (see paragraph 7).
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’tt# 
5. OPERATION AND PAYMENT OF COMMISSIONS 

(B) We shall bill the customers directly for orders credited to you and 
the customer shall pay us directly. You shall receive commission 
payments pursuant to the commission rate specified in the 
Addendum applicable to the product which has been sold.... 

ti ti 
ATTACHMENT A 

You shall have the non-exclusive right to call on prospective users of Safeguard 
Systems in the geographical area described below. 

ATTACHMENT B 

You shall have the exclusive right to the commissions on sales of Safeguard 
Systems to: (i) each customer in your sales territory described in Attachment A 
whose first order of Safeguard Systems is directly a result of your efforts and 
credited to you[.] 

titt 
In addition, your exclusive right to commissions on sales of Safeguard Systems to 
any customer shall expire if that customer has not purchased any Safeguard 
System and paid in full for such purchase, within thirty-six (36) months afier the 
invoice date of such customer’s last prior purchase of any Safeguard System. 

Initially, there were seven addenda to Thurston’s RDA. each describing a 

different product for which Thurston was entitled to solicit orders.26 As time went on and 

Safeguard began expanding available products and services, additional addenda were 

added on to Thurston‘s RDA. In particular, Addendum No. 8 was added in 2000 which 

gave Thurston a right to offer “Sourced or Brokerage Products”, defined as: 

Ancillary business forms, checks or other business products that are not 
manufactured or offered by Safeguard, including those through their preferred 
sourced relationships, but which will, from time to time, be made available for 
sale by Safeguard through Distributors to the small business marketplace. 

3" The initial seven addenda include the One-Write Accounting Systems, Financial Reporting Program and 
Professional Timekeeping System. Dental Practice System, Medical Practice System, Short Run Continuous Forms. 
Color Coded Filing Systems and Color Master Filing Systems.
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The products described in Addendum No. 8 “shall be sold and billed to the 

customer at the price agreed to by the Distributor and communicated to Safeguard.” 

Further, the commissions on such products are: “1) the amount billed to the end-user 

customer, as agreed to between the customer and the Distributor and communicated to 

Safeguard, less 2) the applicable processing charge as determined by the schedule then in 

effect, and less 3) sales tax, subject to applicable reversal provisions for Sourced or 

Brokerage orders. 

In addition to Addendum No. 8, Safeguard added Addendum No. 9 which gave 

Thurston the right to solicit orders for payroll processing products, including “annual W- 

2 forms.“ Further, while not specifim labeled as an “addendum", Safeguard and 

Thurston executed an agreement in 2004 under which Safeguard added future “Expanded 

Products" which are “fulfilled directly by Safeguard or for Safeguard by one of its 

affiliates.” 

a. Right to Commissions 

Reading the foregoing addenda in conjunction with the account protection rights 

provisions. the plain language of the RDA grants Thurston an “exclusive” right to 

commissions where: 

o A customer’s first order of a product listed in the addenda to the RDA (“Safeguard 
System”) is a result of Thurston’s efforts and credited to Thurston; 

0 The customer is in Thurston’s territory; and 

o A Safen System is subsequently sold to that customer, regardless whether the sale is 
made by Safeguard through a company-owned distributor or another independent 
Safen distributor. 

Further. the right to commissions continues for 36 months afier the invoice date of the 

customer’s last prior purchase a Safeguard System. If the customer purchases a Safeguard 

System within the 36 months, the period starts over.27 Thus, if one of Thurston‘s customers starts 

buying a Safeguard System from another source. commissions would continue to be paid to 

Thurston indefinitely. This is precisely how Thurston interprets the RDA. Further. he interprets 

the additional addenda to his RDA, in particular Addendum No. 8, as expanding “Safeguard 

3’ 
The RDA does not state that a customer must purchase from Thgfitgn for the 36 month period to run anew; rather. 

the customer must only “purchase.”
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Systems” as defined in his RDA to “any and all” products and services offered through 

Safeguard and its Preferred Suppliers, including Deluxe. Decl. Thurston, 1i 3‘ This would 

include. therefore, the W-2 processing products historically sold by lBF but which, afler the 

BAM acquisition, became a Safeguard product. 

Safeguard conceded at oral argument that lBF‘s W-2 processing is a “Safeguard System” as 

defined in Thurston’s addenda. but disagrees that Thurston is entitled to commissions on such 

sales under its RDA. Safeguard asserts that the Account Protection described in the RDA is 

product-specific and account-specific, and originated as a methodology to prevent a distributor 

from losing the commissions on a sale of a particular product to a particular customer. Thus, 

Thurston is only entitled to commissions on a sale of a particular product if Thurston was the 

first to solicit the order of that specific product. Therefore. since lBF was the first to solicit, for 

example, the sale of W-2 processing services to a common customer, IBF would be entitled to all 

commissions for that product. According to Safeguard, the fact that the W-2 processing service is 

now considered a “Safeguard System” does not give Thurston the right to commissions on such 

sales to the common customers of [BF and Thurston, even though Thurston was historically the 

first to solicit the sale of other products within the “Safeguard System" to the customer. 

The parties’ interpretations of the account protection rights are undoubtedly at odds; 

however, this Court does not find Safeguard‘s “product-specific” interpretation to be a 

reasonable one in light of the unambiguous language of the RDA. The term “Safeguard 

Systems" as defined through Thurston’s addenda—particularly Addendum No. 8 and the 

“Expanded Products“ Addendum—clearly incorporate current and future products that are 

offered through Safeguard or its Preferred Suppliers, including Deluxe. Indeed. Safeguard admits 

as much. Consequently. under the plain language of the RDA, Thurston is entitled to 

commissions on the sale of such products to any customer in its territory to whom Thurston first 

sold any Safeguard System and which was credited to Thurston by Safeguard. 

Interpreting the right to commissions as being product-specific as Safeguard does inserts 

provisions into the RDA which are not there. Rather. the RDA references—on several 

occasions—simply sales of Safen Systems without any additional modifiers, i.e., (“you shall 

have the exclusive right to the commissions generated on sales of Safeguard Systems"; “This 

exclusive right to commissions applies to all new and repeat Safeguard Systems sales”; “your 

exclusive right to commissions on sales of Safeguard Systems to any customer shall expire if that

22



customer has not purchased any Safeguard System”). Nothing in the RDA limits the right to 

commissions by product is sold. If the product sold qualifies as a Safeguard System under 

Thurston’s addenda, Thurston is entitled to the commission on the sale. 

Safeguard’s second ambiguity argument is that, even if the RDA is clear on its face. it is 

latently ambiguous when applied to the circumstances of this case; i.e., whether it was intended 

to apply where the “competing” distributor was Safeguard itself operating through a company- 

owned distributor. To this end, Safeguard cites to § 2 of Thurston‘s RDA, which allows 

Safen to “appoint additional persons to solicit sales of Safeguard Systems inside the 

tenitory.” Section 2, according to Safeguard, indicates that the account protection in Thurston's 

RDA was only meant to apply between distributors, not between a distributor and Safeguard or a 

BAM-acquired distributor. 

Safeguard’s argument, though creative, is unavailing. The RDA clearly gives Thurston “non- 

exclusive" rights to solicit orders in his specific territory. Accordingly, in Section 2, Safeguard 

reserved the right to also solicit orders through its appointees in Thurston‘s territory. This merely 

creates competition to obtain account protection first. If Thurston is the first to solicit a 

Safeguard System order from a customer in his territory, he gets account protection rights; if the 

Safeguard-appointee solicits the fu'st order from a customer in Thurston’s territory, then 

Thurston does not get commission rights to that customer. There is nothing in Section 2 or any 

other portion of the RDA which suggests that Safeguard or its appointee can poach an already 

protected account and automatically take over commission rights. Therefore, this Court rejects 

Safeguard’s “latent ambiguity” argument.“ 

in sum. this Court holds that Thurston’s RDA with regard to commission rights on the sales 

of “Safeguard Systems” is unambiguous as a matter of law. Under the plain language of 
Thurston’s RDA, Thurston is entitled to commissions on sales of any Safeguard product or 

service (i.e., “Safeguard Systems”) to any customers over which Thurston holds account 

protection rights; that is, where the first order of a Safeguard System by a customer within 

Thurston’s territory was a result of Thurston’s efforts and credited to Thurston. By failing to pay 

1' Additionally. Safeguard cannot reasonably argue that its own post-contract conduct creates a latent ambiguity in 
the contract language. Such a defense would allow parties to a contract to create an ambiguity out of whole cloth. 
See, Mind & Motion Utah Investments. LLC v. Cellic Bank C orpq 367 P.3d 994, [005 (Utah, 20l6)(noting that 
parties cannot create a latent ambiguity by simply “seek[ing] to endow” clear terms “with a different interpretation 
according to his or her own interests”)
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or rotate commissions to Thurston on any such sales made by [BF and DocuSource, Safeguard 

breached the RDA, thereby causing Thurston damages. Consequently, summaryjudgrnent in 

Thurston’s favor on this aspect of its breach of contract claim is appropriate. 

b. Right to Pricing Schedule 

The second alleged breach of Thurston’s RDA by Safeguard involves Safeguard’s 

allegedly disparate pricing schedules. Section 1 of Thurston’s RDA gives it the right to “solicit 

the sale of [Safeguard Systems] in accordance with the price schedules published by Safeguard 

and on the terms and conditions set by Safeguard from time to time." Thurston interprets this 

provision as allowing it to receive the same pricing as any other Safeguard distributor on a 

Safeguard System. Thurston contends that Safeguard violated this provision by giving lBF a 

price schedule for certain envelopes and laser checks—also sold by Thurston—which was 40% 

less than that on Thurston’s pricing schedule. Decl. Taylor. 1H] 9-] I, Exh. A [Pricing 

Breakdown]. Due to this price differential, Thurston paid more for laser checks and envelopes 

than lBF was required to pay. Id. Further, Thurston was required to pay source fees for the 

envelopes and laser checks which were substantially more than lBF’s fees. Id. In sum, Thurston 

contends that had it received the same pricing that lBF received and not paid source fees, it 

would have made significantly more money on the sale of envelopes and laser checks. Id. 

This Court finds Section I of the RDA to be ambiguous. While it does not expressly 

require Safen to offer the same price schedules and charge the same source fees to all of its 

distributors. it does reference “terms and conditions” to be set by Safeguard regarding the pricing 

schedules. Those terms and conditions are not before this Court and, therefore. it cannot be 

determined whether those terms and conditions render the price schedules uniform among all 

distributors or whether they allow for pricing variances by distributor. Consequently, summary 

judgment is not warranted in Thurston’s favor on the pricing schedule and source fee aspect of 

its breach of contract claim. 

c. Damages 

While Thurston is entitled to summary judgment on liability for failure to pay 

commissions. its resulting damages for unpaid commissions is disputed. To establish such 

damages, Thurston provides the expert report of Robert Taylor, who analyzed sales data by lBF 

and DocuSource to conclude that Thurston is owed $231,169.48 for past commissions (20l 3 

through mid-2016) and $254,748.00 for future commissions. Decl. Taylor, Exhs. A, B. To
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calculate Thurston’s past unpaid commissions, Taylor analyzed [BF and DocuSource’s sales of 
products to Thurston’s protected accounts. Decl. Taylor, 1] 7 and Exh 3 to Exh. A. From the sales 

price, Taylor subtracted the base price for each product sold to arrive at a “gross commission", 

which he equates to Thurston’s unpaid commissions. Decl. Taylor, 1| 7. However, as Safeguard 

points out, Thurston’s commissions on identical sales would not have been calculated in this 

manner under its RDA. Rather, the commission rate and calculation thereof depend on the 

product sold. For example. in Addendum No. 8 regarding the sale of “sourced or brokerage 

products”, Thurston’s commission is: 

l) The amount billed to the end-user customer, as agreed to between the 
customer and the Distributor and communicated to Safeguard, less 2) the 
applicable processing charge as determined by the schedule then in effect, and 
less 3) sales tax, subject to applicable reversal provisions for Sourced or 
Brokerage orders. 

Thurston RDA, Addendum No. 8. 

Further, as Thurston pointed out in his breach of contract argument, Thurston is required 

to pay a “source fee” on sourced products. which would further reduce his commissions. In sum, 

it is disputed whether Taylor’s calculations accurately reflect what Thurston's net commissions 

would be had Thurston made the identical past sale. 

To arrive at Thurston‘s future unpaid commissions, Taylor takes the total sales of 
Safeguard products by [81’ and DocuSource for 2015 to Thurston‘s protected accounts and 

multiplies that figure by Safeguard’s alleged metric for valuing the future stream of commissions 

(l x annual sales). Decl. Taylor, 1| 8 and Exh. A, p. 4. Again, however, it is not clear whether this 

figure is based on Thurston’s net commissions. Further, Safeguard disputes 

Taylor’s characterization of its “metric" used to value distributorships. Due to these disputes, 

summary judgment is not warranted on damages for Thurston’s lost commissions. 

2. Count 2: Thurston's Breach of the Implied Covenant Against 
Safeguard 

Safeguard seeks summary judgment on Thurston’s breach of implied covenant of good 

faith and fair dealing claim on grounds that it is not recognized in Idaho as a cause of action 

separate and apart from a breach of contract claim. Thurston points out that its breach of implied 

covenant claim is not based on Safeguard’s violation of an express provision of the RDA and, 

therefore. it can be asserted independently. This Court agrees.
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Good faith and fair dealing are implied obligations of every contract. Idaho F irst Nal'l 

Bank v. Bliss Valley Foods, 12I Idaho 266, 287, 824 P.2d 84l, 862 ( I991). Breach of the 

covenant occurs when a party to a contract “violates, nullifies or significantly impairs any benefit 

of the ...contract.” Id. In other words, the covenant requires the parties to “cooperate with each 

other in order to get the full benefit of performancel.]” Taylor v. Browning, l29 Idaho 483, 490- 

91, 927 P.2d 873, 880—8l (I996). However, no covenant will be implied which is contrary to the 

terms of the contract negotiated and executed by the parties. The covenant arises only regarding 

terms agreed to by the parties. Bliss Valley, l2| Idaho at 288, 824 P.2d at 863. It is well settled 

that a violation of the implied covenant is a breach of contract. Id. at 289, 824 P.2d at 864. A 

breach of implied covenant “does not result in a cause of action separate from the breach of 
contract claims, nor does it result in separate contract damages unless such damages specifically 

relate to the breach of the good faith covenant." l2] Idaho 266, 289, 824 P.2d 841, 864 (I991). 

Here, Thurston’s breach of contract claim is based on Safeguard’s violation of the 

express provisions of his RDA—namely. the account protection and pricing provisions. Its 

breach of implied covenant claim is based on Safeguard’s own solicitation—through 

DocuSource and [BF—of Thurston’s protected accounts and sales to those accounts without 

Thurston’s knowledge and thereafter concealing the solicitation and sales from Thurston. This is 

not conduct which violates an express term of the RDA, but it does arise in connection with an 

express ten-n. Thurston’s right to solicit sales in his geographical area was designated as non- 

exclusive under the RDA. Thurston RDA, An. A. Safen reserved the right to “appoint 

additional persons to solicit sales of Safeguard Systems" inside Thurston’s ten-itory. 1d. at § 2. 

Therefore, Thurston agreed to the risk that Safeguard may appoint others to compete with it. 

However. in exercising this right under the RDA, Safeguard has an obligation to act in good 

faith. Thus, while Safeguard’s appointment of other distributors may not constitute a breach of 
the contract or the implied covenant, a jury may find that Safeguard’s own direct competition 

with Thurston—through company-owned distributors which solicited sales in Thurston’s 

ten-itories at product prices and source fees significantly lower than what Safeguard makes 

available to Thurston—significantly impaired Thurston’s earnings and ability to compete.” Since 

the worth of Thurston’s business is grounded in its customer base, such conduct by Safeguard 

2" Whether a party breached the implied covenant of good faith and fair dealing is a question of fact. George v. Univ. 
ofldalto, l2| Idaho 30, 37, 822 P.2d 549. 556 (Ct.App.l99|).
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would have—and did have, according to Thurston’s expert—a deleterious effect on the value of 
its business. 

Applying Massachusetts law, the Eleventh Circuit madejust this distinction in Camp 

Creek Hosp. Inns, Inc. v. Sheraton Franchise Corp. 139 F.3d 1396, I404 ( 1 1th Cir. l998).’° 

There. the franchisee entered into a franchise agreement with Sheraton to operate a Sheraton Inn 

at a particular site. The agreement limited Sheraton’s right to grant additional franchise licenses, 

but only at the site of the franchisee’s lnn. Id. Thus. the Court found the franchisee had no 

contractual right to expect Sheraton to refrain from licensing an additional franchise, for 

example, across the street from the Inn. Id. However, noting that the agreement was silent as to 

whether Sheraton itself could compete with the franchisee, the Court denied summary judgment 

on the implied covenant claim, finding that reasonable minds could differ as to whether 

Sheraton's own purchase and operation of a hotel only a few miles from the Inn violated the duty 

of good faith and fair dealing. Id. at 1405." 

A jury could find the same here. Consequently, summary judgment is not warranted. 

3. Counts 3 and 4: Plaintiffs' Tortious Interference with Contractual 
Relations against SA! and Deluxe 

In their respective tortious interference claims against Deluxe and SAL Plaintiffs assert 

that these defendants jointly took actions adverse to Plaintiffs’ contractual relationship with 

Safeguard. Namely, they contend that Deluxe masterminded the BAM program through which it 

knowingly placed Safeguard in a competitive position with Plaintiffs through the purchase of 
IBF and DocuSource. Deluxe funded the purchase and the entities were held by SM. Rather than 

pay Plaintiffs commissions under the RDAs, Following the acquisitions, Plaintiffs assert that 

Deluxe and SAI disregarded Plaintiffs’ RDA rights through their approval and encouragement of 
Dunlap’s “resolution process." 

m Idaho‘s application of the implied covenant is materially the same as Massachusetts. Notably. it is implied in all 
contracts, requires the parties to a contract to deal honestly and in good faith in the performance and enforcemenet 
of their ageements and refrain from impairing each other‘s rights. and may not read to vary the express terms of an 
agreement. imply a covenant of good faith and fair dealing in all contracts. Id at I403. 

3’ 
See also. Vylene Enlarprises, Inc. v. Naugles. 90 F.3d I472 (9m Cir. l996)(applying California law, finding that 

although the franchisee was not entitled to an exclusive territory. the franchisor‘s construction of a competing 
restaurant within a mile and a half of the franchisee‘s restaurant was a breach of the implied covenant where the 
franchisor was acting clearly to “destroy the right of the franchisee to enjoy the fruits of the contract”)
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Deluxe contends that summaryjudgment in its favor on the claim is warranted because 

Plaintiffs have failed to present any evidence of Deluxe’s direct involvement in the alleged 

contract interference beyond its funding of the BAM transaction and due diligence associated 

therewith, which is not independently wrongful. Deluxe disputes that Dunlap was its agent and 

further contends that it cannot be vicariously liable as Safeguard’s parent. Likewise, SAl asserts 

that it is simply a holding company, with no involvement in the day-to-day management of a 

BAM acquired entity. It points out it has no employees, no finance department and no human 

resources department. SAI also challenges any argument that Dunlap acted as its agent. While 

Dunlap is SAl‘s corporate secretary, SAI states that his work consists of ensuring compliance 

with the Texas Secretary of State’s annual filing requirements. Depo. Dunlap, 54:11-18. 

A prima facie case of tortious interference with contract exists where a plaintiff 
establishes: (l) the existence of a contract; (2) knowledge of the contract on the part of the 

defendant; (3) intentional interference causing breach of the contract, and; (4) injury to the 

plaintiff resulting from the breach. BECO Consr. Co. v. J-U-B Engineers, Inc, 145 Idaho 719, 

723. 184 P.3d 844, 848 (2008). The plaintiff must establish these elements before the burden 

switches to the defendant to explain the interference with the contracts. Wesco A ulobody Supply, 

Inc. v. Ernest, 149 Idaho 881, 895, 243 P.3d 1069. l083 (2010). 

Plaintiffs have established that they entered into contracts with Safeguard and that Deluxe 

and 8A] were aware of the contracts. The alleged “breaches” by Safeguard include: 1) 

Safeguard‘s failure to rotate commissions to Plaintiffs on sales of Safen Systems by 

DocuSource and lBF, which conduct this Court found indeed constituted breach; 2) Safeguard’s 

failure to offer the same pricing schedule and source fees to all of its distributors, and; 3) 

Safeguard’s direct competition with Plaintiffs and solicitation of their customers through 

DocuSource and lBF. 

At issue in Deluxe and SAl’s motion is the third element of the claim; namely. whether 

they intentionally interfered in a manner which was independently improper to cause the breach. 

Interference is “intentional" if the actor: (1) desires to bring it about, or; (2) knows that the 

interference is certain or substantially certain to occur 23 a result of his action. BECO Cousin. 

supra. Intent can be inferred by the jury from “evidence of conduct substantially certain to 

interfere with the [contract]." Wexca Autobody, supra, citation omitted. In addition, for liability 
to arise, the interference must be improper. Id. Simply acting in furtherance of his own financial
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interests will not render an actor’s conduct independently wrongful. Carter v. Carter, 143 Idaho 

373, 382, 146 P.3d 639, 648 (2006)(“lt is not a tort where one acts to protect her own economic 

interests, even if there is interference m‘th the contract expectancy of another, so long as the acts 

of the intervenor are not independently wrongful”) Idaho measures impropriety by weighing the 

following factors: 

(a) the nature of the actor's conduct, 

(b) the actor's motive, 

(c) the interests of the other with which the actor's conduct interferes, 

(d) the interest sought to be advanced by the actor, 

(e) the social interests in protecting the freedom of action of the actor and the 

contractual interests of the other, 

(i) the proximity or remoteness of the actor's conduct to the interference, and 

(g) the relations between the parties. 

ld., citing Restatement (Second) of Torts § 767 (1979).” 

a- m 
The evidence, when considered in a light most favorable to Plaintiffs, demonstrates that, 

after acquiring Safeguard, Deluxe developed and implemented the BAM Program in an effort to 

add new Safeguard Systems distributors who would source their products either directly from 

Deluxe or through a Preferred Supplier for which Deluxe would receive “rebates.” The program 

was intended to—and did—significantly increase Deluxe’s revenue through its insourcing and 

rebate scheme. [BF and DocuSource were among those non-Safeguard distributors analyzed by 

Deluxe for potential BAM acquisition. Through Deluxe’s extensive due diligence efforts, which 

included customer scrubs. it knew 13F and DocuSource shared a signifit number of common 

customers with Plaintiffs. Thus, Deluxe was aware that sales of “Safeguard Systems” by these 

entities to the common customers would give rise to commission rights under Plaintiffs’ RDAs. 

Nevertheless, Deluxe approved of the acquisitions and directly funded them. While Deluxe 

placed Safeguard in the position of operating the businesses, Deluxe directly paid the salaries of 
all the IE? and DocuSource sales representatives and staff, the rent. and other associated 

‘2 Once the plaintiff has established a prima facie case of tortious interference. the burden is on the defendant to 
prove justification. Whether interference was justified is a question for the fact finder. Barlow v. lnl'l Harvester Ca. 
95 Idaho 88L 893. 522 P.2d 1102, ll 14(I974).
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expenses in running these operations. Further. Deluxe and Safeguard leadership held monthly 

meetings with [BF and DocuSource to ensure they hit their insourcing targets. 

The foregoing evidence demonstrates that Deluxe was far more involved in the BAM 
acquisitions of lBF and DocuSource beyond simply conducting due diligence and funding the 

purchases. lt facilitated Safeguard's entire operation of lBF and DocuSource, which placed 

Safeguard in a position of being Plaintiffs‘ direct competitor, with the ability to offer lower 

prices on products sold to Plaintiffs’ protected accounts. Further, a jury could find from the 

evidence presented that Safeguard‘s failure to rotate commissions and Dunlap’s “account 

resolution” actions were taken at Deluxe‘s behest. Knowing that the acquisitions of IBF and 

DocuSource would result in violations of Plaintiffs’ account protection. Deluxe and Safeguard 

set aside an “account protection mitigation budget” for the new entities. Further, there is 

evidence suggesting that Deluxe tasked Dunlap with “resolving” the conflicts by compelling 

Plaintiffs to sell or share the accounts rather than having Safeguard pay commissions. While 

Deluxe disputes that Dunlap was its agent in this regard, the evidence places that issue in dispute. 

as this Court noted in its recitation of the record. Where the existence of an agency relationship is 

disputed, it is a question for the trier of fact to resolve from the evidence.” Clark v. Gneiling, 95 

Idaho IO, 50] P.2d 278 (I972). 

From the evidence, a jury could find that Deluxe was not solely acting in furtherance of 
its financial interest, but also in a manner that was improper under the factors cited above. 

Namely. ajury could find that Deluxe sought to wear down its legacy distributors in an effort to 

eventually phase them out of the distribution network. Consequently, summaryjudgment on 

Counts 3 and 4 is not warranted as to Deluxe.” 

b. SA 
The only evidence of SAl’s activity is: 1) that it purchased and held DocuSource and [BF 

assets through funds provided by Deluxe and, 2) it entered into management services agreements 

Mth former lBF employees. Tressa McLaughlin and James Dunn, after lBF was acquired by 

Safeguard under BAM. There is no evidence that SAI was actively involved in the alleged 

pricing and source fee disparities between the new Safeguard entities and Plaintiffs, or that it had 

3’ While not argued by Deluxe. this Coun has some question whether a parent corporation of a wholly owned 
subsidiary can be held liable for interference with a subsidiary‘s contract. See generally. 2 Callmann on Unfair 
Competition. Trademarks & Monoplies § 9:5 (4th Ed.)(.lune 20l6 update).
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any hand in the account resolution efforts and decision not to rotate commissions to Plaintiffs. 
Plaintiffs have produced no evidence that SAI is anything other than a holding company which 
was developed simply as a mechanism to complete BAM transactions. Consequently, summary 

judgment in SAl’s favor on Courts 3 and 4 is warranted. 

4. Count 7 and 8: Plaintiffs’ Intentional Interference with Prospective 
Economic Advantage against all Defendants 

Idaho courts interpret interference with contract and interference with economic 

expectancy as “nearly identical" torts. Highland Enterprises, Inc. v. Barker. 986 P.2d 996, 1004 

(Idaho 1999); Canrwell v. City of Boise, 146 Idaho 127, 138, n. 5, 191 P.3d 205, 216 n. 5 (2008) 

(noting that cases and commentary addressing the two torts ofien “apply interchangeably" for 
proving the common elements") Indeed, the elements of an interference with prospective 

economic advantage claim are: 

(I) the existence of a valid economic expectancy," (2) knowledge of the expectancy on 
the part of the interferer, (3) intentional interference inducing termination of the 
expectancy, (4) the interference was wrongful by some measure beyond the fact of the 
interference itself, and (5) resulting damage to the plaintiff whose expectancy has been 
disrupted. 

Wesco Autobody Supply, Inc. v. Ernest, 149 Idaho 881. 893-94, 243 P.3d 1069, I08I—82 (2010), 
internal cite omitted. 

As with an interference with contract claim, the claimant must prove that either “( I) the 

defendant had an improper objective or purpose to harm the plaintiff; or (2) the defendant used a 

wrongful means to cause injury to the prospective business relationship.” Id, quoting Idaho F irst 
Nal'l Bank v. Bliss Valley Foods, Inc, 121 Idaho 266, 286, 824 P.2d 841, 86l (I991). The only 

only difference between the torts is “the type of economic relationship with which the defendant 

has interfered.” Highland Enterprises, 133 Idaho at 339, n. 3, 986 P.2d at 1005. n. 3. 

a. SAI and Deluxe 

Whereas Counts 3 and 4 against SAI and Deluxe asserted interference with Plaintiffs’ 

RDAs with Safeguard, Counts 7 and 8 regard interference with Plaintiffs’ economic expectancy 

from their respective customer bases. Except for this difference, the alleged interfering conduct 

by SAI and Deluxe is the same as that alleged in Counts 3 and 4. Again, as to SAI, this Court 

" 
This element does not require proof of a contract.

31



finds that Plaintiffs have failed to produce sufficient evidence of interfering conduct to survive 

summary judgment. As to Deluxe, Plaintiffs have produced sufficient evidence by which ajury 
may conclude that Deluxe’s involvement in the “account resolution" process by which Plaintiffs 
were compelled and/or encouraged to sell their Protected Accounts through misrepresentations 

and concealment constitutes intentional interference with Plaintiffs‘ customer base. Further, there 

is a question of fact as to Deluxe’s role in product pricing and source fee differential in the 

schedules available to Plaintiffs and to IBF and DocuSource. If a prospective customer in 
Plaintiffs’ respective territories can purchase envelopes and laser checks from IBF or 
DocuSource at a price 40% less than that available to Plaintiffs, that customer will very likely 
purchase from lBF or DocuSource. Therefore. summary judgment on Counts 7 and 8 is granted 

as to SA]. but denied as to Deluxe. 

b. Safeguard 

Thurston’s intentional interference claim against Safeguard asserts that Safeguard 

interfered with Thurston’s relationship with its Protected Accounts by making sales to the 

Protected Accounts through IBF and DocuSource and thereafier concealing and/or 

misrepresenting the extent of such sales. But for the interference. Thurston argues that it would 

have made the sales and eamed the associated commissions. Safeguard challenges the claim 

under the “stranger doctrine.” Namely. Safeguard argues that since it also has an economic 

expectancy in the relationship between Thurston and its Protected Accounts, it cannot be liable 

for interference because it is not a “stranger” to the business relationship. 

Idaho’s appellate courts have not yet addressed whether the “stranger doctrine” applies to 

the tort of intentional interference with prospective economic advantage. Conversely, for the tort 

of tortious interference with contractual relations. Idaho’s courts uniformly hold that the 

defendant must be “a stranger to the contract with which the defendant allegedly interfered and 

to the business relationship giving rise to the contract.” BECO Conn. 145 Idaho at 724, 184 

P.3d at 849. Because the two torts are “nearly identical," Safeguard urges this Court to apply the 

stranger doctrine to Thurston’s claim. Thurston concedes that the stranger doctrine applies to 

interference with contractual relations claims in Idaho, but should not apply to a claim for 

interference with prospective economic advantage. In support of their respective positions. 

Thurston and Safeguard cite to California cases where courts have, at various times, either 

applied or not applied the doctrine to such torts. This application of the doctrine by these courts
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does not so much turn on distinctions in the facts of the cases, but by what appears to be 

widespread confusion. As recently noted by the Ninth Circuit, California law in this regard is “in 
a state of flux, and there is no indication that the California Supreme Court will clarify it any 

time soon.” Fresno Motors, LLC v. Mercedes Benz USA, LLC. 77| F.3d 1 l 19, l 127 (9th Cir. 

2014). 

Fresno Motors explains the history of Califomia‘s tortured treatment of the stranger 

doctrine in detail. Id at 1126-27. To summarize, in Applied Equip. Corp. v. Litton Saudi Arabia 
Ltd. the California Supreme Court recognized that an interference with contract claim does not 

lie against a party to the contract because “[o]ne contracting party owes no general tort duty to 

another not to interfere with performance of the contract; its duty is simply to perform the 

contract according to its terms.” 869 P.2d 454, 459 (Cal.App.,l994). The court then concluded 

that because a contracting party cannot be liable for the underlying tort of interference with 

contract, it also could not be liable for conspiracy to interfere with the contract. Id. It was in this 

context that Applied Equip. defined the tort duty not to interfere with contract as falling “only on 

strangers—interlopers who have no legitimate interest in the scope or course of the contract's 

performance.” Id. 

This statement in Applied Equip. subsequently spawned a rash of holdings that a non- 

contracting party who has a legitimate interest in the scope or course of the contract's 

performance is also protected under the stranger doctrine. See. e.g., Marin Tug & Barge. Inc. v. 

Westporl Petroleum, Inc., 271 F.3d 825, 832 (9th Cir.2001)(“Califomia law has long recognized 

that the core of intentional interference business torts is interference with an economic 

relationship by a third party stranger to that relationship, so that an entity with a direct interest or 

involvement in that relationship is not usually liable for harm caused by pursuit of its interests"), 

emphasis in original. In 2005, however, courts began to rein in the application of the stranger 

doctrine to non-contracting parties in the context of an interference with economic expectancy 

claim, with several decisions from the Califomia Court of Appeal holding that Applied Equip. 

should be limited to its specific holding that only parties to a contract are excluded from 

asserting an intentional interference claim. See, e.g.. Woods v. Fox Broad. Suit. Inc, 129 

Cal.App.4th 344. 352—53, (Cal.App. 2005); Powerhouse Motorsporls Grp., Inc. v. Yamaha 

Motor Corp, 221 Cal.App.4th 867, 883-84 (Cal.App. 2013); Axahi Kasei Pharma Corp. v. 

Actelion Ltd. 222 Cal.App.4th 945. 959—65(Cal.App. 2013).
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While Safeguard cites to authority following the Marin Tag line of reasoning, Thurston 
relies on the post-2005 authority. In light of the unsettled. indefinite contours of the stranger 

doctrine as applied to interference with economic expectancy claims by Califomia’s courts. this 
Court will decline the parties’ invitation to follow California law on the topic. 

Likewise, even assuming Safeguard and Thurston do have a franchisor-franchisee 

relationship. Thurston’s franchise line of cases does not provide guidance on the stranger 

doctrine. Thurston characterizes these cases as standing for the proposition that a franchisor may 
be liable for tortiously interfering with a franchisee’s relationship with its customers. However. 
the cited cases primarily involve a franchisor’s liability for unreasonably withholding consent to 
sell the franchise to another party, not interference in customer relations. See, Dun/tin ’ Donuts v. 

Shree Dev Donut. LLC, l52 F. Supp. 2d 675, 678 (ED. Pa. 200])( the court held that a 

franchisor could be liable for unreasonably withholding consent to sell the franchise to another 

party.); Burger King Corp. v. Ashland Equities, Inc, 217 F. Supp. 2d 1266, 1279 (SD. Fla, 

2002), @103 F. App'x 666 (1 1th Cir. 2004)(same); Clark v. Am. ’5‘ Favorite Chicken Co.. 916 

F. Supp. 586, 594 (ED. La. 1996), afl ”0 F.3d 295 (5th Cir. l997)(same). The interference 

claim against Safeguard does not involve the sale or transfer of a franchise and, therefore, these 

cases are distinguishable. 

The final franchise case cited by Thurston does involve interference with customer 

relations. but does not address — or even mention — the stranger doctrine. Interim Health Care of 
N. Illinois. Inc. v. Interim Health Care, Inc. involved a franchisor operating a competing health- 

care franchise which serviced patients in the plaintifi-franchisee’s territory. 225 F.3d 876, 887 

(7th Cir. 2000). The Seventh Circuit found summary judgment on the claim in the franchisor‘s 

favor proper since the franchisee failed to establish the first element of its interference with 
economic expectancy claim, i.e., that it had a firm expectation of doing business with those 

patients poached by the franchisor. Id. Because the stranger doctrine was simply not an issue 

before the court, Interim Health is of little persuasive value. 

As Safeguard points out, American Jurisprudence (Second) suggests that the stranger 

doctrine does apply to interference with economic expectancy claims, stating: 

[t]o be liable for tortious interference with business relations, one must be a 
stranger to the business relationship giving rise to and underpinning the 
contract... Where a defendant has a legitimate interest in either the contract or a 
party to the contract, the defendant is not a stranger to the contract itself or to the
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business relationship giving rise thereto and underpinning the contract. All parties 
to an intenwoven contractual arrangement are not liable for tortious interference 
with any of the contracts or business relationships. The applicabilig of the 
"stranger doctrine" is the same for tortious interference with a business 
relationship as for tortious interference with a contractual relationship. 

443 Am.Jur. 2d Interference § 7, emphasis added. 

Idaho’s federal district court has relied on the foregoing section to hold that “[t]he 

stranger-to-the-contract rule applies with equal force to claims for tortious interference with 

prospective economic relations.” Wilson v. St. Luke '3 Reg'l Med. Ctr., Ltd, 2014 WL 7186811. at 

‘1 I (D. Idaho Dec. 16, 2014). In Wilson, the plaintiff was fired as a flight nurse for Air St. Lukes 

afier another flight team and a St. Luke’s medical director complained to St. Lukes about their 

concerns with the plaintiff‘s job performance. She brought a claim against these individuals, who 

were also St. Luke’s employees, for intentional interference with prospective economic 

advantage. The court cited to well-established Idaho law holding that a defendant must be a 

stranger to a contract to be liable for the tort of tortious interference with contractual relations. 

Id. at 11, citing BECO Const, 145 Idaho at 724, 184 P.3d at 849. In extending that doctrine to 

plaintiff‘s prospective economic advantage claim, the court relied on § 7 of Am..lur.2d cited 

above and held that since the individual defendants were employed by St. Lukes and agents of 
St. Lukes, they were not strangers to the plaintiffs employment relationship with St. Lukes. Id. 

at * 12.” 

Given the Idaho’s Supreme Court‘s application of the stranger doctrine to the interference 

with contractual relations claim in BECO Comt, and the fact that the apparent majority of cases 

addressing the issue have extended the doctrine to interference with prospective economic 

‘15 Other states likewise apply the stranger doctrine to interference with prospective economic expectancy claims. 
C ox v. City of Atlanta. 596 S.E.2d 785. 788 (GaApp. 2004)(“To be liable for tortious interference with business 
relations. one must be a stranger to the business relationship giving rise to and underpinning the contract. But. where 
a defendant had a legitimate interest in either the contract or a party to the contract. he is not a stranger to the 
contract itself or to the business relationship giving rise thereto and underpinning the contract”); Ellis v. City of 
Valdez, 686 P.2d 700. 708 (Alaska 1984)(interference with prospective economic expectancy “contemplates 
wrongful interference with a developing relationship by an outsider to that relationship"); TuflCN-Rumble Mgml., 
Inc. v. Sugarhill Music Pub. Inc. 8 F. Supp. 2d 357, 361 (S.D.N.Y. l998xinterference with prospective economic 
expectancy claim “must be directed at defendants who are not parties to the relationship"); MAC Easl, LLC v. 
Shelley's, 535 F.3d 1293 (1 1th Cir. 2008)(holding that under Alabama law. a defendant is not a stranger to a 
business relationship when: “( l) the defendant is an essential entity to the purported injured relations; (2) the 
allegedly injured relations are inextricably a part of or dependent upon the defendant's contractual or business 
relations; (3) the defendant would benefit economically from the alleged injured relations; or (4) both the defendant 
and the plaintiff are parties to a comprehensive interwoven set of contract or relations”)

35



expectancy claims, it is likely the Idaho Supreme Court would follow suit if presented with the 

issue, especially under the facts of this case. Even when considering the evidence in a light most 

favorable to Thurston, Safeguard simply cannot be characterized as a stranger to the business 

relationship between Thurston and its customers. To this end. Thurston‘s own explanation of his 

relationship with his customers is conclusive. Thurston points out that, under its RDA, it solicits 

customer orders for “Safeguard Systems” and, “if those orders are accepted, [Thurston] places 

the orders through Safeguard. Safeguard then administers the billing and/or direct shipping to the 

customers, and processes all accounts receivable. Commissions are then paid by Safeguard to 

[Thurston] on all sales with are made to [Thurston’s] customers.” Decl. Thurston, 1] 5. This 

arrangement results in customers having equal, if not greater. connections to Safeguard than 

Thurston. The customers through whom Thurston has an economic expectancy have a direct 

contractual relationship with Safeguard, not Thurston. It is from this contract that Thurston’s 

expectancy interest arises. Therefore, because Safeguard is a party to the contract from which 

Thurston’s economic interest arises and an essential party to Thurston’s relationship with its 

customers. Safeguard may not be held liable for intentional interference with Thurston‘s 

prospective economic advantage. Summary judgment on Count 8 in Safeguard’s favor is 

warranted. 

5. Count I]: Thurston’s Breach of Customer Transfer Agreement 
Against Safeguard 

Thurston and Safeguard have each moved for summary judgment on Thurston's second 

breach of contract action, which asserts that Safeguard breached the March 6, 2014 Customer 

Transfer Agreement by failing to provide vendor and product information on certain common 

accounts between [BF and Thurston. Safeguard argues that no such obligation existed under the 

agreement. Conceding that the Customer Transfer Agreement does not expressly obligate 

Safeguard to turn over the information. Thurston offers two different emails which purportedly 

support Thurston‘s argument that Safeguard— through Dunlap—agreed to transfer such 

information. One email was Thurston’s initial request to Dunlap when they were negotiating the 

sale of nine common customers between Thurston and [BF wherein Thurston noted: 

Also, i would like to get some particulars on vendors, specific products, etc. that 
have been sold into these accounts so that l have the opportunity to possibly 
expand my capabilities for sales into other customers. 1 think this is probably the 
only chance regarding this information as Tressa will continue to be a competitor
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and probably won‘t ‘share’ information later on when she becomes a distributor. 
Since the client list we have been going through is based on sales since August 
27'", I imagine that there are specifics associate [sic] with those sales and 
accounts. 

Decl. Dunlap, Exh. F. 

Thurston also offers Dunlap‘s March 3, 2014 email to him. which was c0pied to 

Safeguard employees, Sue Lederach and Kevin Skipper, wherein Dunlap states: 

The actual transfer of files can be handled with lBF as you folks deem best. If you 
would like me to facilitate the file transfer, please let me know.... I am copying 
Kevin and Sue on this to make sure we transition accounts appropriately. 

Id. at Exh. l4." 

Together, Thurston argues these emails evidence Safeguard’s obligation to provide Thurston 

“nth the IBF information he requested for Thurston and lBF’s common customers. 

As an initial matter, Safeguard contends that the emails are inadmissible parole evidence. 

The parol evidence rule provides, “[w]here preliminary negotiations are consummated by written 

agreement. the writing supersedes all previous understandings and the intent of the parties must 

be ascertained from the writing.” Valley Bank v. Christensen, I I9 Idaho 496, 498, 808 P.2d 4l5, 
417 (1991), quoting Nysingh v. Warren. 94 Idaho 384, 385, 488 P.2d 355, 356 (l97l)). “If the 

written agreement is complete upon its face and unambiguous. no fraud or mistake being alleged. 

extrinsic evidence of prior or contemporaneous negotiations or conversations is not admissible to 

contradict, vary, alter, add to or detract from the terms of the written contract." M. “This rule, 

however, applies 'only when the integrated character of the writing is established Whether a 

particular subject of negotiations is embodied in the writing depends on the intent of the parties, 

revealed by their conduct and language, and by the surrounding circumstances. [The] [m]ere 

existence of a document does not establish integration?” Id. 

Even assuming the Customer Transfer Agreement was not an integrated document and 

the emails were admissible. the emails do not evidence any undertaking by Dunlap of an 

obligation to provide Thurston with the information he sought. While there is evidence only that 

3" The parties attach different meanings to Dunlap’s March 3 quoted email statement. Thurston purports that Dunlap 
was referring to the transfer of requested infomtation in lBF files to 1hurston. He believed Sue and Kevin were 
copied in order to assist with the transfer of the information. 2'“1 Decl. Thurston. 1 37. Dunlap explains that his 
reference to the “file transfer" did not apply to a purported transfer of information from lBF to Thurston. but rather 
to files from Thurston to [RF on the accounts which were sold. He further disputes that any agreement had been 
reached regarding a transfer of other files from lBF to Thurston. Decl. Dunlap. 1 6.
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Thurston asked for the information prior to executing the Customer Transfer Agreement, there is 

no evidence suggesting that Dunlap agreed or even responded to his request. The “transfer of 
tiles" references in the Customer Transfer Agreement and in Dunlap’s March 3, 2014 are clearly 
in reference to transferring files for account transition purposes; not to the vendor and product 

information sought by Thurston. Therefore, because Thurston has not presented any evidence 

that such an obligation existed—either under the plain language of the Customer Transfer 

Agreement or the emails—his claim cannot succeed. Further, even if there was an obligation. 
Safeguard aptly points out that Thurston has failed to present any evidence that it suffered 

damages as a result of Safeguard’s failure to provide the information on the accounts which he 

sought. For these reasons, summary judgment in Safeguard’s favor is warranted on Count 1 l. 
6. Count 12: Thurston’s Fraud in the lnducement Claim against 

Safeguard 

T hurston’s fraud in the inducement claim arises from the negotiations between Roger 

Thurston and Dunlap which culminated in the Customer Transfer Agreement. Namely, as 

Thurston explains in his afiidavit: 

In discussing the potential sale of some of my Protected Customers, Dunlap 
identified the sales information for [the 9 accounts being negotiated]. The sales 
dollar amounts Dunlap represented were only for the amounts that were my sales. 
Dunlap never disclosed the sales amounts that Safeguard by lBF’7 had made to 
these accounts or gave to me any specific information as to specifics on totals of 
product lines sold, vendors used, and sales of individual items and/or products 
into these accounts. However, I later found out through this litigation that the 
dollar sales made by Safeguard by IBF were substantial into these accounts. 
Dunlap never disclosed any sales information regarding these accounts that were 
made by Safeguard by lBF....Although during our phone conversations, Dunlap 
mentioned some of the products that lBF had previously sold to these customers. 
he did not divulge the sales and resultant commissions from sales made by 
Safeguard by [BF afler the acquisition. This led me to believe that such sales 
either had not continued post-acquisition or else were trivial. Had I know [sic] the 
actual amount it would have drastically changed the negotiations as the value of 
those customers would have increased exponentially. 

2"d Decl. Thurston. 1m 33-34. 

” “Safeguard by IBF” is the official name of lBF post-8AM acquisition. However. it is referred to herein as simply 
“IBF.”
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Safeguard contends thatjudgment on the claim is warranted in its favor because: (1) 

Safeguard had no duty to disclose the sales information to ‘lhurston; (2) Dunlap‘s valuation of 
the accounts are inactionable statements of opinion; (3) there is no evidence Dunlap acted with 

fraudulent intent; (4) there is no evidence the omission was material, and (5) the claim lacks an 

actionable remedy. This Court does not find any of Safeguard’s arguments availing. 

To begin, the nine elements of fraud are: 

(1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge 
of its falsity or ignorance of its truth; (5) his intent that it should be acted on by 
the person and in the manner reasonably contemplated; (6) the hearer's ignorance 
of its falsity; (7) his reliance on the truth; (8) his right to rely thereon; and (9) his 
consequent and proximate injury. 

Walsron v. Monumental Life Ins. (30., 129 Idaho 211, 216. 923 P.2d 456, 461 (1996). 

Fraud can be based on an omission in situations where a defendant had a duty to speak. 

Walls v. Krebs. 131 Idaho 616, 620, 962 P.2d 387, 391 (1998). “A duty to speak arises in 

situations where the parties do not deal on equal terms or where information to be conveyed is 

not already in possession of the other party.” Id., quoting G & M Farms v. Funk Irr. Ca, 1 19 

Idaho 514, 521. 808 P.2d 851, 858 (1991). Idaho‘s Court oppeals has summarized the 

circumstances giving rise to a duty to disclose, to wit: 

when (a) a party to a business transaction is in a fiduciary relationship with the 
other party; or (b) disclosure would be necessary to prevent a partial or 
ambiguous statement of fact from becoming misleading; or (c) subsequent 
information has been acquired which a party knows will make a previous 
representation untrue or misleading; or (d) a party knows a false representation is 
about to be relied upon; or (e) a party knows the opposing party is about to enter 
into the transaction under a mistake of fact and because of the relationship 
between them or the customs of trade or other objective circumstances would 
reasonably expect a disclosure of the facts. 

1d. citing Saint Alphonsus Reg'l Med. C172, Inc. v. Krueger, 124 Idaho 501, 507—08, 861 P.2d 71. 
77—78 (Ct. App. 1992). 

According to Safeguard, Thurston has only asserted that the duty to disclose arose from 

their “franchisor-franchisee" relationship which, as Safeguard correctly points out. the great 

weight of authority holds does not give rise to a fiduciary duty. See. Killion, William, J .D., 

Existence of Fiducim Duty between Franchisor and Franchisee, 52 A.L.R. 5'" 613 

(l997)(collecting cases). However, in responding to Safeguard’s motion, Thurston asserts that 

the duty to disclose arose under any one of the following scenarios:
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o Safeguard had superior knowledge of the sales and commissions data related to 
Thurston’s Protected Accounts at issue and did not deal at arms-length with Thurston, 
who had been a Safeguard distributor for decades; 

0 Safeguard had a contractual obligation to reveal the sales since the commissions on those 
sales had to be paid to Thurston under § 3 of its RDA; 

0 Disclosure of just Thurston’s sales was misleading and could cause Thurston to believe 
the accounts sold were worthless; 

- Safeguard knew Thurston was valuing those accounts based on inaccurate sales figures; 

0 Safeguard knew Thurston was about to enter into the transaction under a mistake of fact 
and, because of Safeguard’s typical practice of keeping its distributors informed of 
infringing sales to Protected Accounts through rotation notices, Thurston reasonably 
expected such information to be disclosed with regard to lBF’s sales to his Protected 
Accounts. 

While any one of the foregoing circumstances could give rise to a duty to disclose lBF’s 

sales information on the accounts at issue in the negotiation, the strongest source of the duty 

comes from Safeguard’s contractual obligation to rotate commissions on infi-inging sales to 

Thurston. Although not an express obligation, in rotating commissions on infringing sales, 

Safeguard—by necessity—is required to reveal the infringing party’s identity and the extent of 
the sale, which it typically accomplishes through rotation notices. With regard to the nine 

accounts at issue in the Customer Transfer Agreement, it is undisputed that prior sales of 
Safeguard Systems had been made to the accounts by lBF, that Safen did not issue rotation 

notices to Thurston for commissions arising from the sales despite having a contractual 

obligation to do so, and that Safeguard knew Roger Thurston did not have the infringing sales 

information when negotiating the Customer Transfer Agreement." Under these circumstances, 

this Court finds, as a matter of law, that Safeguard had a duty to disclose to Thurston all 

infringing sales information on the nine accounts at issue while negotiating the Customer 

Transfer Agreement. Therefore, summary judgment is not warranted in Safeguard’s favor on the 

duty issue. 

" According to Roger Thurston. in the months preceding the execution of the Customer Transfer Agreement. he 
repeatedly—yet unsuccessfully—requested that Dunlap provide him with infringing sales to his Protected Accounts. 
2 Decl. Thurston. 1 27. Safeguard does not dispute this contention; in fact Dunlap testified that both Roger and 
Dawn Teply had requested sales information while negotiating account protection resolution issues and, although he 
access to scrub sheets. he did not disclose the sales information because he felt it was incomplete. Depo. Dunlap 
45 l : l 3456123; 460:4-46l :6; 481: 1482115.
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Summary judgment is also not warranted with respect to Safeguard’s remaining 

arguments. First, Safeguard contends that Dunlap’s stated valuations of the nine accounts are 

statements of opinion which are not actionable in a fraud claim. in making this argument. 

Safeguard misapprehends the source of the fraud—it is not based on Dunlap’s valuation of the 

accounts, but rather on his refusal to disclose lBF’s sales data on the accounts. Thus. it is fraud 

by omission rather than by representation” 

Second, Safeguard argues that Thurston cannot show Dunlap acted with the requisite 

intent; i.e., with knowledge of the falsity of his statements and intent to induce Thurston’s 

reliance. With regard to Dunlap’s knowledge, Thurston has presented evidence that Dunlap knew 

of IBF’s sales information through February of 2014.‘0 This sales information is directly relevant 

to the value of Thurston’s Account Protection rights. The fact that Dunlap had this information 

and did not disclose it to Thurston in their negotiations over sale of Thurston’s rights gives rise 

to an inference that Dunlap intended to induce Thurston’s reliance and agree to sell the accounts 

at a depressed price. W.0. Kepler v. WHW MgmL, Inc. 121 Idaho 466. 478, 825 P.2d 1122. 

l 134 (Ct. App. l992)(noting that fraudulent intent may be inferred by circumstantial evidence). 

Because Thurston has presented evidence from which Dunlap’s fraudulent intent may be 

inferred, summary judgment in Safeguard’s favor on the issue is not warranted. 

Third, Safeguard argues that Thurston has failed to establish how the sales by [BF to 

Thurston’s Protected Accounts was material information. However, Thurston’s RDA grants it 

exclusive right to commissions on any sales of Safeguard Systems to its Protected Accounts. 

Therefore. an accurate valuation of Thurston's Protected Account would necessarily consider all 

”7 
Further. even if the fraud were based on Dunlap's valuation of the accounts. it could still form the basis of a fraud 

claim. With respect to valuations, the Idaho Supreme Court has held: 

Where actual value is known and false statements are knowingly made with intention to deceive, 
and do deceive the parties to whom they are made. such statements constitute actionable fraud. 
Such statements are not expressions of opinion but are statements of material facts. Whether a 
statement was intended as a mere expression of opinion or an affirmation of fact is a question of 
fact. Thus, where a speaker gives an opinion when he is aware of facts incompatible with such 
opinion, the opinion may amount to a false statement of fact if made with the intention of 
deceiving or misleading. 

Jordan v. Hunler. 124 Idaho 899. 907. 865 P.2d 990. 998 (Ct. App. I993Xdiscussing fraud arising from stock value 
estimate). 

‘° 
Decl. Mulcahy. Exit. 83 (scrub sheet titled “lBF Scrub — August 20|3 through February 2014).
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sales to that account. Indeed, Thurston acknowledged that knowledge of accurate sales figures 

“would have drastically changed the negotiations as the value of those customers would have 

increased exponentially.” 

Safeguard’s final challenge to the fraud claim is that it lacks an actionable remedy under 

the circumstances of the case. Namely, fraudulent inducement cases are typically paired with 

either rescission of the contract or breach of contract damages. Since Thurston has not refimded 

the money paid to it by Safeguard under the Customer Transfer Agreement, Safeguard argues 

rescission is improper. Further, since Thurston cannot show that Safeguard breached any portion 

of the Customer Transfer Agreement. Safeguard argues he cannot recover breach of contract 

damages. Safeguard‘s argument is not supported by law. In a recent fraud in the inducement 

case, the Idaho Supreme Court set forth the measure of damages, to wit: 

In fraud claims, Idaho courts have applied the “out-of-pocket” rule in measuring 
damages, but have also recognized the existence of a different measure of 
damages refened to as the “ benefit of the bargain“ rule. The benefit of the 
bargain rule measures damages by the difference between the value of the thing 
actually received and the value it would have had if it were as it was fraudulently 
represented to be. The out-of-pocket rule limits the recovery of damages to the 
difference between the real value of the thing actually received and the price paid 
or contracted for. The benefit of the bargain and out-of-pocket rules are not 
exclusive. The underlying principle is that the victim of fraud is entitled to 
compensation for every wrong which is the natural and proximate result of the 
fraud. The measure of damages which should be adopted under the facts of a case 
is the one which will effect such result. 

Apr. Beguesse, Inc. v, Rammell. I56 Idaho 500, 51 l, 328 P.3d 480. 491 (2014), internal cites and 
quotes omitted. 

Under either of these theories, Thurston would be entitled to damages." Under the benefit 

of the bargain rule, Thurston would be entitled to the difference between the sales amount of 

332.600 and what the sales amount would have been had Roger Thurston known the full extent 

of sales. Under the out-of-pocket theory, Thurston would be able to recover the “real value” of 

" Only if Thurston had no adequate remedy at law could this Court consider the equitable remedy of rescission. 
Bolognese v, Forte. 153 Idaho 857. 864, 292 P.3d 248, 255 (2012Xn0ting that equitable remedies such as rescission 
apply where there is no adequate remedy at law and there are sufficient grounds to invoke equity).
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the accounts minus $32,600.‘z Therefore, summary judgment is not warranted on Safeguard‘s 

lack of remedy argument. 

V. ORDER 

For the foregoing reasons, this Court orders as follows: 

0 Defendants’ motions to strike portions of Thurston and Teply’s Declarations: 

GRANTED, in part, and DENIED, in part; 

0 Defendants’ motion to strike Exhibit l l2 from Mulcahy’s Declaration: GRANTED; 

o Thurston’s motion for summary judgment: GRANTED. in part, on the liability 

aspect of the commission rights portion of Count I, DENIED as to remainder; 

o Safeguard’s motion for summary judgment: GRANTED as to Counts 8 and l l, 
DENIED as to Count 2 and 12; 

o Deluxe’s motion for summary judgment: DENIED in full; 

0 SAI’s motion for summary judgment: GRANTED in full. 

IT IS SO ORDERED. 

Dated this 2/ y ofOctober, 2016. 57 

District Judge 

‘2 Thurston appears to be pursuing recovery under the “out-of-pocket” theory. Thurston's expert, Mr. Taylor, opined 
that the actual value of the nine accounts. including future commissions. is $475,000. Subtracting the $32,600 sales 
figure from this amounL Thurston contends it was underpaid by $442,400. See. Exh. 2 to Taylor‘s June 20l6 Report. 
attached as Exhibit A to Taylor Declaration.
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